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treatment, prescription drug use, HIV
status and related matters, is entitled to
privacy protection. See Paul v. Verniero,
170 F.3d at 401-402 (collecting cases).
See also Doe v. City of New York, 15
F.3d at 267 (“[T]here are few matters
that are quite so personal as the status
of one’s health, and few matters the
dissemination of which one would
prefer to maintain greater control over.”)

The right to privacy is not limited
only to medical records. Other types of
records containing medical information
are also covered. See, e.g., Whalen,
(computer tapes containing prescription
drug information); Fraternal Order of
Police, 812 F.2d at 112 (police
questionnaire eliciting information
about employee’s physical and mental
condition); Doe v. SEPTA, 72 F.3d 1133
(3d Cir. 1995) (utilization report listing
prescription drugs dispensed to
employees under employer health plan).
Moreover, personal financial data and
other types of private information may
be subject to privacy protection in
certain cases. See Nixon v.
Administrator of General Services, 433
U.S. 425, 455 (1977) (personal matters,
including personal finances, reflected in
presidential papers); Paul v. Verniero,
170 F.3d at 404 (home address of sex
offender subject to disclosure under
“Megan’s Law”); Fadjo v. Coon, 633
F.2d at 1175 (private details contained
in subpoenaed testimony).

A finding that information is entitled
to privacy protection is only the first
step in determining whether a
disclosure requirement is valid. A
balancing test must be applied, which
weighs the individual’s interest in
confidentiality against the public
interest in disclosure. Fraternal Order of
Police, 812 F.2d at 113. In evaluating the
government’s interest, at least two
factors must be considered; the purpose
to be served by disclosure of personal
information to individuals authorized
by law to receive it, and the adverse
effect of unauthorized public disclosure
of such information. Id. at 117, 118.
Accord, Barry v. City of New York, 712
F.2d 1554, 1561-5162 (2d Cir. 1983).
Thus, the fact that disclosure of highly
personal information to parties who
have need for it serves an important
public interest is not sufficient
justification for a disclosure
requirement in the absence of adequate
safeguards against broader public
access. Fraternal Order of Police, 812
F.2d at 118 (“It would be incompatible
with the concept of privacy to permit
protected information and material to be
publicly disclosed. The fact that
protected information must be disclosed
to a party who has need for it * * *
does not strip the information of its

protection against disclosure to those
who have no similar need.”)

Balancing the Interests of Privacy and
Access

OSHA historically has recognized that
the Log and Incident Report (Forms 300
and 301, respectively) may contain
information of a sufficiently intimate
and personal nature that a reasonable
person would wish it to remain
confidential. In its 1978 records access
regulation (29 CFR 1910.1020), OSHA
addressed the privacy implications of its
decision to grant employee access to the
Log. The agency noted that while Log
entries are intended to be brief, they
may contain medical information,
including diagnoses of specific
illnesses, and that disclosure to other
employees, former employees or their
representatives raised a sensitive
privacy issue. 43 FR 31327 (1978).
However, OSHA concluded that
disclosure of the Log to current and
former employees and their
representatives benefits these employees
generally by increasing their awareness
and understanding of the health and
safety hazards to which they are, or
have been, exposed. OSHA found that
this knowledge “will help employees to
protect themselves from future
occurrences,” and that “[i]n such cases,
the right of privacy must be tempered by
the obvious exigencies of informing
employees about the effects of
workplace hazards.” Id. at 31327,
31328.

The proposed rule would have
expanded the right of access of
employees, former employees, and their
designated representatives beyond the
Log to include the Incident Report
(Form 301) (61 FR 4061). OSHA
discussed the potentially conflicting
interests involved, and explained its
preliminary balancing of these interests,
as follows:

OSHA's historical practice of allowing
employee access to all of the information on
the log permits employees and their
designated representatives to be totally
informed about the employer’s recordkeeping
practices, and the occupational injuries and
illnesses recorded in the workplace.
However, this total accessibility may infringe
on an individual employee’s privacy interest.
At the same time, the need to access
individual’s Incident Records to adequately
evaluate the safety and health environment of
the establishment has been expressed.

These two interests—the privacy interests
of the individual employee versus the
interest in access to health and safety
information concerning one’s own
workplace—are potentially at odds with one
another. For injury and illness recordkeeping
purposes, OSHA has taken the position that
an employee’s interest in access to health and

safety information on the OSHA forms
concerning one’s own workplace carries
greater weight than an individual’s right to
privacy. More complete access to the detailed
injury and illness records has the potential
for increasing employee involvement in
workplace safety and health programs and
therefore has the potential for improving
working conditions. Analysis of injury and
illness data provides a wealth of information
for injury and illness prevention programs.
Analysis by workers, in addition to analyses
by the employer, lead to the potential of
developing methods to diminish workplace
hazards through additional or different
perspectives (61 FR 4048).

The proposal asked for comment on
alternatives that would preserve broad
access rights while protecting
fundamental privacy interests,
including requiring omission of
personal identifying information for
certain specific injury and illness cases
recorded on the Log, and restricting
non-government access to the Incident
Reports to that portion of the Form 301
that does not contain personal
information. Ibid.

OSHA continues to believe that
granting employees a broad right of
access to injury and illness records
serves important public interests. There
is persuasive evidence that access by
employees and their representatives to
the Log and the Incident Report serves
as a useful check on the accuracy of the
employer’s recordkeeping and promotes
greater employee involvement in
prevention programs that contribute to
safer, more healthful workplaces. For
example, the Building and Construction
Trades Department, AFL—CIO stated
that:

In the main, the name of the employee is
critically important to understanding and
verifying recordable cases. It is often
necessary to speak with the employee to
explore the conditions that lead to the injury
or illness, and this is impossible without
employee names. In addition, employees and
unions play an important role in assuring the
proper administration of the recordkeeping
rule, and they cannot audit an employer’s
recordkeeping performance without having
access to employee names, which are
necessary to verify that all properly
recordable cases are actually on the log, and
to verify that recorded cases are properly
classified. (Ex. 15: 394, p. 35)

Similarly, the American Federation of
State, County and Municipal
Employees, AFL-CIO stated that
“[w]lhen employees and their
representatives have complete access to
the detailed injury and illness records,
employee involvement in workplace
safety and health programs increases.
Worker representatives use the data on
the forms to assist in the identification
of specific hazards, as well as other
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factors affecting workplace safety”
(Ex.15: 362, p. 7).

The United Auto Workers (Ex. 15:
438) argued that the OSHA 301 incident
reports are as valuable as the log is in
aiding voluntary enforcement efforts.
The UAW stated:

The OSHA 101 (proposed 301) form is an
available data source on circumstances of an
injury or illness. The collected data contains
information for prevention, and also
indicates the effectiveness of management’s
health and safety program. The information
on the OSHA [301] relevant to hazard
identification and control should be made
available to employee representatives on the
same basis as they are made available to
OSHA compliance officers. Personal data on
treatment details, physician’s name, personal
information on employee can be recorded on
the “other” side of the form and blanked out.

The Laborers’ Health and Safety Fund
(Ex. 15: 310) also emphasized the
practical value of the information
contained in the Form 301:

We wholeheartedly support the specific
language in the proposed rule allowing
designated representatives access to the
OSHA 300 and 301 forms. In a project we
administered to determine the major causes
of serious injuries and illnesses in road
construction under a Federal Highway
Administration grant, several employers
would not allow access to even information
from the injured person’s 101 workers
compensation equivalent form, because the
form contained other information such as the
employee’s age and salary. The event
information contained in the 301 form is
critical in determining the hazards and
possible preventive measures.

Other commenters also supported the
proposal’s approach of broadening
employee access to records (see, e.g.
Exs. 24; 36; 15: 350, 380, 418).

Recognition of the important purpose
served by granting access to injury and
illness records does not end the
analysis. The public interest that is
served when information contained in
the records is used to promote safety
and health must be balanced against the
possible harm that would result from
the misuse of private information. There
are two ways in which harm could
occur. First, the information could be
used for unauthorized purposes, such as
to harass or embarrass employees.
Second, employees and their
representatives with access to records
could, deliberately or inadvertently,
disclose private information to others
who have no need for it.

Several commenters indicated
concern about the unauthorized
disclosure of private material contained
in the injury and illness records. The
joint comments filed by the National
Broiler Council and the National Turkey

Council express the view shared by
many employers:

There is universal support among
employees and employers for the
communication of information about
workplace illnesses and injuries. It also
seems apparent that there is universal
opposition to the communication of personal
information about individuals involved in
those incidents. There are many
circumstances in the workplace where
employees have no desire for fellow
employees to know the extent, description, or
type of injury or illness they have incurred.
The reasons for an employee’s concern about
his or her personal privacy may vary but
almost always find their foundation in very
strong and personal emotions. One example
that clearly illustrates this point would be the
employee who has experienced an exposure
incident under the bloodborne pathogens
standard. Most people would not want it to
be known that they may have been exposed
to HIV, let alone if they tested positive for
HIV. * * *In addition to the concerns about
how this information could be used by other
individuals, employers also have very serious
concerns about the misuse of this
information by individuals or organizations
for purposes in no way related to the issue
of workplace health and safety (Ex. 15: 193,
PP 4-5).

A number of commenters argued that
granting access to the Log and Incident
Report to employees, former employees
and their representatives will deter
employees from reporting their injuries
and illnesses, especially in cases
involving exposure to bloodborne
pathogens and injuries and illnesses
involving reproductive organs (see, e.g.,
Exs. 15-185, 15-193, 15-238, 15-239,
15-305). A representative of the
Middlesex Convalescent Center wrote:

[Rlequiring employers to disclose personal
identifiers (which include name and
occupation) will result in fewer people
reporting injuries and illnesses because
employees will feel shame or embarrassment
for being involved in an accident. * * *
Additionally, employees who do not want
co-workers to know their physical handicaps
and other personal business will choose not
to report accidents, including those in which
the employee is not at fault (Ex. 15: 23
(emphasis in original)).

There exist at present no mechanisms
to protect against unwarranted
disclosure of private information
contained in OSHA records. While
Agency policy is that employees and
their representatives with access to
records should treat the information
contained therein as confidential except
as necessary to further the purposes of
the Act, the Secretary lacks statutory
authority to enforce such a policy
against employees and representatives
(e.g. 29 U.S.C. §§ 658, 659) (Act’s
enforcement mechanisms directed
solely at employers). Nor are there

present here other types of safeguards
that have been held to be adequate to
protect against misuse of private
material. See Whalen, 589 U.S. at 605
(“The right to collect and use [private]
data for public purposes is typically
accompanied by a concomitant statutory
or regulatory duty to avoid unwarranted
disclosures.”’) See also Fraternal Order
of Police, 812 F.2d at 118 (appropriate
safeguards could include statutory
sanctions for unauthorized disclosures,
security provisions to prevent
mishandling of files, coupled with
express regulatory prohibition on
disclosure, or procedures such as
storage of private material in locked
cabinets with automatic removal and
destruction within six months); In re
Search Warrant (Sealed), 810 F.2d 67,
72 (3d Cir. 1987) (district court order
that medical records and related
information be kept confidential except
as disclosure was reasonably required in
connection with criminal investigation).

The degree of harm that could result
from unauthorized use or disclosure of
information on the Log and Incident
Report varies depending upon the
nature and sensitivity of the injury or
illness involved. An employee might
reasonably have little to fear from
disclosure of a garden-variety injury or
illness of the kind that one might
sustain in everyday life. Cf. Wilson v.
Pennsylvania State Police Department,
1999 WL 179692 (E.D.Pa) (vision-related
information not as intimate as other
types of medical information, and less
likely to result in harm if disclosed to
the public). However, there is a much
greater risk that social stigma,
harassment and discrimination could
result from public knowledge that one
has, or may have, AIDS, has been the
victim of a sexual assault, or has
suffered an injury to a reproductive
organ or other intimate body part. See,
e.g. Doe v. SEPTA, 712 F.2d at 1140
(AIDS); New Jersey Bell Telephone Co.
v. NLRB, 720 F.2d 789, 790 (3d Cir.
1983) (reasons given by employees for
absence or tardiness included colitis,
insertion of urethral tubes, vaginal
infections, scalded rectal areas, and
heart problems).

OSHA has concluded that the
disclosure of occupational injury and
illness records to employees and their
representatives serves important public
policy interests. These interests support
a requirement for access by employees
and their representatives to personally
identifiable information for all but a
limited number of cases recorded on the
Log, and to all information on the right-
hand side of the Form 301. However,
OSHA also concludes that prior Agency
access policies may not have given
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adequate consideration to the harm
which could result from disclosure of
intimate medical information. In the
absence of effective safeguards against
unwarranted use or disclosure of private
information in the injury and illness
records, confidentiality must be
preserved for particularly sensitive
cases. These “privacy concern cases”
listed in paragraph 1904.29 (b)(7) of the
final rule involve diseases, such as AIDS
and hepatitis, other illnesses if the
employee voluntarily requests
confidentiality, as well as certain types
of injuries, the disclosure of which
could be particularly damaging or
embarrassing to the affected employee.
MSDs are not included in privacy
concern cases because OSHA’s
ergonomics rule independently provides
for access by employees and their
representatives to the names of workers
who report work-related MSDs. (See 29
CFR 1910.900(v)(1) and (2.)

The record supports this approach.
For example, API recommended that
OSHA protect employee confidentiality
for cases involving HIV, fertility
problems, bloodborne pathogens,
seroconversions, and impotence (Ex. 15:
375). OSHA agrees that employee
confidentiality should be protected in
these and similar cases. Therefore, the
final rule requires that the employer
withhold the employee’s name from the
OSHA 300 Log for each “privacy
concern case,” and maintain a separate
confidential list of employee names and
case numbers. In all other respects, the
final rule ensures full access to the
OSHA Log by employees, former
employees, personal representatives and
authorized employee representatives.

Protections Against Broad Public Access

In the proposal, OHSA noted that the
access requirements were intended as a
tool for employees and their
representatives to affect safety and
health conditions at the workplace, not
as a mechanism for broad public
disclosure of injury and illness
information. (61 FR 4048.) A number of
commenters suggested that OSHA
should include specific language in the
final rule protecting employee
confidentiality whenever injury and
illness data are disclosed for other than
safety or health purposes, or to persons
other than those who have a legitimate
need to know. Dow argued that:

OSHA should allow an employer to
develop a system that will protect personal
identifiers and other non-safety or health
related information. Further, such
information should only be available for the
specific use by an OSHA inspector who is
reviewing an employer’s logs during an
inspection, medical personnel, the

employer’s incident investigation designated
officials, and the individual’s supervisor.
Outside of these individuals, access should
be granted only after written authorization
from the injured or ill employee has been
obtained. This approach would allow those
individuals who have a legitimate ‘“need to
know”’ limited access to the information (Ex..
15: 335).

Other commenters suggested requiring
that employee names be shielded if the
forms are disclosed to third parties (see,
e.g., Exs. 15: 374, 375).

OSHA agrees that confidentiality of
injury and illness records should be
maintained except for those persons
with a legitimate need to know the
information. This is a logical extension
of the agency’s position that a balancing
test is appropriate in determining the
scope of access to be granted employees
and their representatives. Under this
test, “‘the fact that protected information
must be disclosed to a party who has
need for it* * * does not strip the
information of its protection against
disclosure to those who have no similar
need.” Fraternal Order of Police, 812
F2d at 118.

OSHA has determined that
employees, former employees and
authorized employee representatives
have a need for the information that
justifies their access to records,
including employee names, for all
except privacy concern cases. While the
possibility exists that employees and
their representatives with access to the
records could disclose the information
to the general public, OSHA does not
believe that this risk is sufficient to
justify restrictions on the use of the
records by persons granted access under
sections 1904.40 and 1904.35. As
discussed in the following section,
strong policy and legal considerations
militate against placing restrictions on
employees’ and employee
representatives’ use of the injury and
illness information.

There is also a concern that employers
may voluntarily grant access to OSHA
records to persons outside their
organization, who do not need the
information for safety and health
purposes. To protect employee
confidentiality in these circumstances,
paragraph 1904.29(b)(10) requires
employers generally to remove or shield
employee names and other personally
identifying information when they
disclose the OSHA forms to persons
other than government representatives,
employees, former employees or
authorized employee representatives.
Employers remain free to disclose
unredacted records for purposes of
evaluating a safety and health program
or safety and health conditions at the

workplace, processing a claim for
workers’ compensation or insurance
benefits, or carrying out the public
health or law enforcement functions
described in section 164.512 of the final
rule on Standards for Privacy of
Individually Identifiable Health
Information.

OSHA believes that this provision
protects employee privacy to a
reasonable degree consistent with the
legitimate business needs of employers
and sound public policy considerations.
The record does not demonstrate that
routine access by the general public to
personally identifiable injury and
illness data is necessary or useful.
Indeed, several prominent industry
representatives stated that the OSHA log
should not be made available to the
general public. See Ex. 335 (Dow); Ex.
15-375 (API). Furthermore, employers
are always free to seek authorization
from employees to disclose their names
in particular cases. Thus, employers
retain a degree of flexibility to tailor
their voluntary disclosure policies to
meet exigent circumstances.

Misuse of the Records by Employees
and Their Representatives

Several commenters were concerned
about inappropriate uses of the records
once they are released to employees
(see, e.g., Exs. 15: 9, 39, 102, 185, 193,
201, 304, 305, 317, 321, 330, 341, 346,
359, 363, 375, 389, 397, 412, 413, 423,
424, 431). The American Petroleum
Institute stated: ‘““API has concerns
about potentials for uncontrolled and
unscrupulous use of these data for
purposes unrelated to safety and
health—uses such as for plaintiff-lawyer
“fishing expeditions”, in union
organizing attempts, to create adverse
publicity as contracts expire, or to foster
other special interests” (Ex. 15: 375).
Several commenters stated that
information requests could be used as a
harassment by unions (see, e.g., Exs. 15:
9, 201, 317, 423, 424), and the
Caterpillar Corporation (Ex. 15: 201)
related its labor management difficulties
during a recent strike (Ex. 15: 201). The
American Crystal Sugar Company (Ex.
15 363) expressed concern that “there
have been instances where an employee
is paid a finder’s fee to identify possible
cases for personal injury lawyers.” A
few commenters suggested methods to
solve these potential misuse problems,
including a requirement for all
information requests to be made in
writing (see, e.g., Exs. 15: 163, 235, 281,
397). Two commenters suggested
requirements for the employee or
employee representative to sign a pledge
not to misuse the information (Exs. 15:
359, 389). For example, the Waste
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Management, Inc. Company suggested
that “OSHA should require the
individual(s) obtaining a copy of the log
or record to certify that the information
will be maintained in confidence and
will not be released to a third party
under any circumstances under penalty
of law. OSHA shall also promulgate
severe penalties for violation” (Ex. 15:
389).

While there may be instances where
employees share the data with third
parties who normally would not be
allowed to access the data directly, the
final rule contains no enforceable
restrictions on use by employees or their
representatives. Employees and their
representatives might reasonably fear
that they could be found personally
liable for violations of such restrictions.
This would have a chilling effect on
employees’ willingness to use the
records for safety and health purposes,
since few employees would voluntarily
risk such liability. Moreover, despite the
concerns of commenters about abuse
problems, OSHA has not noted any
significant problems of this type in the
past. This suggests that, if such
problems exist, they are infrequent. In
addition, as noted in the privacy
discussion above, a prohibition on the
use of the data by employees or their
representatives is beyond the scope of
OSHA'’s enforcement authority. For
these reasons, the employer may not
require an employee, former employee
or designated employee representative
to agree to limit the use of the records
as a condition for viewing or obtaining
copies of records.

OSHA has added a statement to the
Log and Incident Report forms
indicating that these records contain
information related to employee health
and must be used in a manner that
protects the confidentiality of
employees to the extent possible while
the information is used for occupational
safety and health purposes. This
statement is intended to inform
employees and their representatives of
the potentially sensitive nature of the
information in the OSHA records and to
encourage them to maintain employee
confidentiality if compatible with the
safety and health uses of the
information. Encouraging parties with
access to the forms to keep the
information confidential where possible
is reasonable and should not discourage
the use of the information for safety and
health purposes. OSHA stresses,
however, that the statement does not
reflect a regulatory requirement limiting
the use of records by those with access
under sections 1904.35 and 1904.40.

The Records Access Requirement and
the ADA

Several commenters alleged that a
requirement that individually
identifiable injury and illness records be
disclosed to employees and union
representatives would conflict with the
confidentiality provisions of the
Americans With Disabilities Act, 42
U.S.C. §§ 12112 (d)(3)(B), (d)(4)(C) (1994
ed. and Supp. II) (ADA) (see, e.g., Exs.
15: 64, 290, 304, 315, 397).

Section 12112(d)(3)(B) of the ADA
permits an employer to require a job
applicant to submit to a medical
examination after an offer of
employment has been made but before
commencement of employment duties,
provided that medical information
obtained from the examination is kept
in a confidential medical file and not
disclosed except as necessary to inform
supervisors, first aid and safety
personnel, and government officials
investigating compliance with the ADA.
Section 12112(d)(4)(C) requires that the
same confidentiality protection be
accorded health information obtained
from a voluntary medical examination
that is part of an employee health
program.

By its terms, the ADA requires
confidentiality for information obtained
from medical examinations given to
prospective employees, and from
medical examinations given as part of a
voluntary employee health program.
The OSHA injury and illness records are
not derived from pre-employment or
voluntary health programs. The
information in the OSHA injury and
illness records is similar to that found
in workers’ compensation forms, and
may be obtained by employers by the
same process used to record needed
information for workers’ compensation
and insurance purposes. The Equal
Employment Opportunity Commission
(EEOC) recognizes a partial exception to
the ADA’s strict confidentiality
requirements for medical information
regarding an employee’s occupational
injury or workers’ compensation claim.
See EEOC Enforcement Guidance:
Workers’ Compensation and the ADA, 5
(September 3, 1996). Therefore, it is not
clear that the ADA applies to the OSHA
injury and illness records.

Even assuming that the OSHA injury
and illness records fall within the literal
scope of the ADA’s confidentiality
provisions, it does not follow that a
conflict arises. The ADA states that
“nothing in this Act shall be construed
to invalidate or limit the remedies,
rights, and procedures of any Federal
law. * * *” 29 U.S.C. 12201(b). In
enacting the ADA, Congress was aware

that other federal standards imposed
requirements for testing an employee’s
health, and for disseminating
information about an employee’s
medical condition or history,
determined to be necessary to preserve
the health and safety of employees and
the public. See H.R. Rep. No. 101-485
pt. 2, 101st Cong., 2d Sess. 74-75
(1990), reprinted in 1990 U.S.C.C.A.N.
356, 357 (noting, e.g. medical
surveillance requirements of standards
promulgated under OSH Act and
Federal Mine Safety and Health Act,
and stating ‘“‘[tlhe Committee does not
intend for [the ADA] to override any
medical standard or requirement
established by Federal * * * law * * *
that is job-related and consistent with
business necessity”’). See also 29 CFR
part 1630 App. p. 356. The ADA
recognizes the primacy of federal safety
and health regulations; therefore such
regulations, including mandatory OSHA
recordkeeping requirements, pose no
conflict with the ADA. Cf. Albertsons,
Inc. v. Kirkingburg, 527 U.S. 555, (1999)
(“When Congress enacted the ADA, it
recognized that federal safety and health
rules would limit application of the
ADA as a matter of law.”)

The EEOC, the agency responsible for
administering the ADA, has recognized
both in the implementing regulations at
29 CFR part 1630, and in interpretive
guidelines, that the ADA yields to the
requirements of other federal safety and
health standards. The implementing
regulation codified at 29 CFR 1630.15(e)
explicitly states that an employer’s
compliance with another federal law or
regulation may be a defense to a charge
of violating the the ADA:

(e) Conflict with other Federal laws. It may
be a defense to a charge of discrimination
under this part that a challenged action is
required or necessitated by another Federal
law or regulation, or that another Federal law
or regulation prohibits an action (including
the provision of a particular reasonable
accommodation) that would otherwise be
required by this part.

Interpretive guidance provided by the
EEOC further underscores this point.
The 1992 Technical Assistance Manual
on Title I of the ADA states as follows:

4.6 Health and Safety Requirements of
Other Federal or State Laws

The ADA recognizes employers’
obligations to comply with requirements of
other laws that establish health and safety
standards. However, the [ADA] gives greater
weight to Federal than to state or local law.

1. Federal Laws and Regulations

The ADA does not override health and
safety requirements established under other
Federal laws. If a standard is required by
another Federal law, an employer must
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comply with it and does not have to show
that the standard is job related and consistent
with business necessity (emphasis added).

U.S. Equal Employment Opportunity
Commission, A Technical Assistance
Manual on the Employment Provisions
(Title I) of the Americans With
Disabilities Act, IV=16 (1992) (Technical
Assistance Manual). The Technical
Assistance Manual also states that,
while medical-related information about
employees must generally be kept
confidential, an exception applies
where “‘[o]ther Federal laws and
regulations * * * require disclosure of
relevant medical information.”
Assistance Manual at VI-12. See also
Assistance Manual at VI-14—15 (actions
taken by employers to comply with
requirements imposed under the OSH
Act are job related and consistent with
business necessity). For these reasons,
OSHA does not believe that the
mandatory employee access provisions
of the final recordkeeping rule conflict
with the provisions of the ADA.

Times Allowed To Provide Records

In its proposal, OSHA would have
required the employer to allow the
employee to view the 300 Log and the
Form 301 records by the end of the next
business day and provide copies within
seven calendar days. An employer
would have been required to provide
access to the 301 forms for all injuries
and illnesses “in a reasonable time” (61
FR 4061). Several commenters agreed
with OSHA’s proposed times for
providing copies of the records to
employees and their representatives
(see, e.g., Exs. 15: 213, 277, 359). For
example, Consolidated Edison (Ex. 15:
213) stated that ““[t]he time limits in the
proposal are acceptable but [Con Ed]
recommends that a time limit of seven
days be included at [proposed]
paragraph 1904.11(b)(5) [which
addressed the copying of 301 forms]
rather than the vague ‘‘reasonable time”
included in the text.”

A number of commenters disagreed
with OSHA'’s proposed times for
providing copies of the records (see,
e.g., Exs. 15: 195, 201, 213, 218, 226,
235, 326, 347, 369, 370, 389, 409, 423,
425, 440). These commenters suggested
a variety of times, including four hours
(Ex. 15: 369), 24 hours (Ex. 15: 425), two
workdays (Ex. 15: 226), five working
days (Ex. 15: 235), within seven
calendar days or one week (Ex. 15: 195,
370), 15 days to match the requirements
of the OSHA medical records access
rule (Ex. 15: 218, 347, 409, 423), and 21
days (Ex. 15: 389). The International
Brotherhood of Teamsters (Ex. 15: 369)
suggested that “[elmployees and their
designated representatives be provided

with the same access rule as proposed
for governmental officials, RE: obtain
copies of logs four hours after the
request.”

The Tennessee Valley Authority
(TVA) argued that “[a]ll requests for
records should be made in writing and
the information provided to the
authorized requester within five
working days. This provides the
documentation for who received the
information and reduces the burden on
the employer” (Ex. 15: 235). Bell
Atlantic Network Services, Inc. (Ex. 15:
218) recommended that “OSHA should
simplify the very confusing and
differing “‘access” and ‘“‘copies”
schedule to an uniform 15 working days
as is the requirement in 29 CFR 1910.20,
Access to Employee Exposure and
Medical Records.”

In addition, the Caterpillar Company
(Ex. 15: 201) recommended that the
final rule should not establish time
frames at all, stating that “The time
limit of providing access by the close of
business on the next scheduled workday
is unnecessarily restrictive.
Noncompliance situations could be
generated by simple work schedule
conflicts or other minor difficulties. The
access period should be stated as a
reasonable time period allowing
employees and employers adequate
flexibility.”

Under the final rule, an employer
must provide a copy of the 300 Log to
an employee, former employee, personal
representative or authorized employee
representative on the business day
following the day on which an oral or
written request for records is received.
Likewise, when an employee, former
employee or personal representative
asks for copies of the 301 form for an
injury or illness to that employee, the
employer must provide a copy by the
end of the next business day. OSHA
finds that these are appropriate time
frames for supplying a copy of the
existing forms, which in the case of the
Form 301 is a single page. The average
300 Log is also only one page, although
employers who have a larger number of
occupational injuries and illnesses will
have more than one page.

The final rule allows the employer
seven business days to provide copies of
the OSHA 301 forms for all
occupational injuries and illnesses that
occur at the establishment. Several
commenters stated that there is
additional burden for these large
requests (see, e.g., Exs. 15: 172, 260,
262, 265, 294, 297, 401). For example,
the Boeing Corporation stated that
“[slince Boeing is a large employer with
several thousand employees at several
sites, (up to 30,000 at one site), the

administrative burden could be
immense, particularly, if large numbers
of records are requested by several
employees. For example, if 100
employees requested ten thousand 301
forms, one million records would have
to be available. This requirement is
simply not administratively realistic.”
OSHA agrees that, because these records
may involve more copying, the
employer needs more time to produce
copies of the 301 forms. In addition, as
stated in the final rule, the employer
may not provide the authorized
employee representative with the
information on the left side of the 301
form, so the employer needs additional
time to redact this information. Because
the final rule only provides a right of
access to an authorized employee
representative (authorized collective
bargaining agent), the number of
requests should not exceed the number
of unions representing employees at the
establishment. Thus, the multiple
request problem envisioned by Boeing
should not surface. In addition, OSHA
expects that, in large plants such as the
one described by Boeing, the authorized
employee representatives will ask for
the data on a periodic basis, either
monthly or quarterly, so the data
requested at one time will be limited. In
addition, the employer must provide
only one free copy. If additional copies
are requested, the employer may charge
for the copies.

Charging Employees for Copies of the
OSHA Records

The proposal also required the
employer to provide copies without
cost, or provide access to copying
facilities without charge, or allow the
employee or representative to take the
records off site to make copies (61 FR
4061). Linda Ballas (Ex. 15: 31)
commented that the copies should be
provided at no cost to the employee.
Several commenters stated that
employees who access the records
should pay for them (see, e.g., Exs. 15:
151, 152,179, 180, 201, 226, 317, 397,
424). Atlantic Marine, Inc. stated:
“Providing copies of records without
cost to individuals may produce an
undue administrative and financial
burden for some employers. Although
there is merit to providing information
access to employees, the charging of a
fee not to exceed the actual cost for
duplicating the documents may deter
unnecessary or frivolous requests” (Ex.
15: 151). The United Parcel Service
Company (Ex. 15: 424) stated that:

[ilf expanded access to safety and health
records is afforded, certainly such access
should not be at the employer’s cost. This is
an unfair burden on the employer, and will
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encourage improper, harassing requests.
These risks are not alleviated by the
alternative of permitting the employer to give
its records to the requesting party to copy,
Proposed § 1904.11(b)(3)(iii), 61 Fed. Reg. at
4061, since employers often will be reluctant
to entrust their only original copies to a
current or former employee. (Ex. 15: 424)

In the final rule, OSHA has
implemented the proposed provision
requiring employers to provide copies
free of charge to employees who ask for
the records. The costs of providing
copies is a minimal expense, and
employees are more likely to access the
data if it is without cost. In addition,
allowing the employer to charge for
copies of the OSHA records would only
serve to delay production of the records.
Providing free copies for employees
thus helps meet one of the major goals
of this rulemaking; to improve employee
involvement. However, OSHA agrees
that there are some circumstances where
employers should have the option of
charging for records. After receiving an
initial, free copy of requested records,
an employee, former employee, or
designated representative may be
charged a reasonable search and
copying fee for duplicate copies of the
records. However, no fee may be
charged for an update of a previously
requested record.

Section 1904.37 State Recordkeeping
Regulations

Section 1904.37 addresses the
consistency of the recordkeeping and
reporting requirements between Federal
OSHA and those States where
occupational safety and health
enforcement is provided by an OSHA-
approved State Plan. Currently, in 21
States and 2 territories, the State
government has been granted authority
to operate a State OSHA Plan covering
both the private and public (State and
local government) sectors under section
18 of the OSH Act (see the State Plan
section of this preamble for a listing of
these States). Two additional States
currently operate programs limited in
scope to State and local government
employees only. State Plans, once
approved, operate under authority of
State law and provide programs of
standards, regulations and enforcement
which must be “at least as effective” as
the Federal program. (State Plans must
extend their coverage to State and local
government employees, workers not
otherwise covered by Federal OSHA
regulations.) Section 1904.37 of the final
rule describes what State Plan
recordkeeping requirements must be
identical to the Federal requirements,
which State regulations may be
different, and provides cross references

to the State Plan regulations codified in
Section 1902.3(k), 1952.4, and
1956.10(i). The provisions of Subpart A
of 29 CFR part 1952 specify the
regulatory discretion of the State Plans
in general, and section 1952.4 spells out
the regulatory discretion of the State
Plans specifically for the recordkeeping
regulation.

In the final rule, OSHA has rewritten
the text of the corresponding proposed
section and moved it into Subpart D of
the final rule. Under Section 18 of the
OSH Act, a State Plan must require
employers in the State to make reports
to the Secretary in the same manner and
to the same extent as if the Plan were
not in effect. Final section 1904.37
makes clear that States with approved
State Plans must promulgate new
regulations that are substantially
identical to the final Federal rule. State
Plans must have recording and reporting
regulations that impose identical
requirements for the recordability of
occupational injuries and illnesses and
the manner in which they are entered.
These requirements must be the same
for employers in all the States, whether
under Federal or State Plan jurisdiction,
and for State and local government
employers covered only through State
Plans, to ensure that the occupational
injury and illness data for the entire
nation are uniform and consistent so
that statistics that allow comparisons
between the States and between
employers located in different States are
created.

For all of the other requirements of
the Part 1904 regulations, the
regulations adopted by the State Plans
may be more stringent than or
supplemental to the Federal regulations,
pursuant to paragraph 1952.4(b). This
means that the States’ recording and
reporting regulations could differ in
several ways from their Federal Part
1904 counterparts. For example, a State
Plan could require employers to keep
records for the State, even though those
employers are within an industry
exempted by the Federal rule. A State
Plan could also require employers to
keep additional supplementary injury
and illness information, require
employers to report fatality and
multiple hospitalization incidents
within a shorter timeframe than Federal
OSHA does, require other types of
incidents to be reported as they occur,
or impose other requirements. While a
State Plan must assure that all employee
participation and access rights are
assured, the State may provide broader
access to records by employees and
their representatives. However, because
of the unique nature of the national
recordkeeping program, States must

secure Federal OSHA approval for these
enhancements.

The final rule eliminates paragraph
(b) of section 1904.14 of the proposed
rule. Proposed paragraph (b) stated that
records maintained under State Plan
rules would be considered to be in
compliance with the Federal rule.
OSHA has eliminated paragraph (b) as
unnecessary because it is redundant to
state that the records kept under State
law will be acceptable; since State
regulations must be identical to, or more
stringent than the Federal regulations,
compliance by private sector employers
with approved State laws would by
definition constitute compliance with
the Federal regulations. Paragraph (c),
which deals with public sector
recording and reporting requirements in
both comprehensive State Plans (those
covering both the private and public
sector employees) and those which are
limited to the public sector (State and
local government), has been reworded
and moved to 1904.37(b)(3).

Because Federal OSHA does not
provide coverage to State and local
government employees, the State-Plan
States may grant State recordkeeping
variances to the State and local
governments under their jurisdiction.
However, the State must obtain
concurrence from Federal OSHA prior
to issuing any such variances. In
addition, the State-Plan States may not
grant variances to any other employers
and must recognize all 1904 variances
granted by Federal OSHA. These steps
are necessary to ensure that the injury
and illness data requirements are
consistent from State to State.

Rulemaking comments on this issue
were unanimous in supporting identical
State and Federal regulations for
recordkeeping. Multi-State employers
and their representatives, such as US
West, Lucent Technologies, AT&T, and
the National Association of
Manufacturers, thought that identical
State regulations would simplify and
reduce their recordkeeping burdens
(see, e.g., Exs. 15: 194, 272, 303, 305,
346, 348, 358, 375).

OSHA understands the advantages to
multi-State businesses of following
identical OSHA rules in both Federal
and State Plan jurisdictions, but also
recognizes the value of allowing the
States to have different rules to meet the
needs of each State, as well as the
States’ right to impose different rules as
long as the State rule is at least as
effective as the Federal rule.
Accordingly, the Part 1904 rules impose
identical requirements where they are
needed to create consistent injury and
illness statistics for the nation and
allows the States to impose
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supplemental or more stringent
requirements where doing so will not
interfere with the maintenance of
comprehensive and uniform national
statistics on workplace fatalities,
injuries and illnesses.

Section 1904.38 Variances From the
Recordkeeping Rule

Section 1904.38 of the final rule
explains the procedures employers must
follow in those rare instances where
they request that OSHA grant them a
variance or exception to the
recordkeeping rules in Part 1904. The
rule contains these procedures to allow
an employer who wishes to maintain
records in a manner that is different
from the approach required by the rules
in Part 1904 to petition the Assistant
Secretary. Section 1904.8 allows the
employer to apply to the Assistant
Secretary for OSHA and request a Part
1904 variance if he or she can show that
the alternative recordkeeping system: (1)
Collects the same information as this
Part requires; (2) Meets the purposes of
the Act; and (3) Does not interfere with
the administration of the Act.

The variance petition must include
several items, namely the employer’s
name and address; a list of the State(s)
where the variance would be used; the
addresses of the business establishments
involved; a description of why the
employer is seeking a variance; a
description of the different
recordkeeping procedures the employer
is proposing to use; a description of how
the employer’s proposed procedures
will collect the same information as
would be collected by the Part 1904
requirements and achieve the purpose
of the Act; and a statement that the
employer has informed its employees of
the petition by giving them or their
authorized representative a copy of the
petition and by posting a statement
summarizing the petition in the same
way notices are posted under paragraph
1903.2(a).

The final rule the describes how the
Assistant Secretary will handle the
variance petition by taking the following
steps:

—The Assistant Secretary will offer
employees and their authorized
representatives an opportunity to
comment on the variance petition.
The employees and their authorized
representatives will be allowed to
submit written data, views, and
arguments about the petition.

—The Assistant Secretary may allow the
public to comment on the variance
petition by publishing the petition in
the Federal Register. If the petition is
published, the notice will establish a
public comment period and may

include a schedule for a public
meeting on the petition.

—After reviewing the variance petition
and any comments from employees
and the public, the Assistant
Secretary will decide whether or not
the proposed recordkeeping
procedures will meet the purposes of
the Act, will not otherwise interfere
with the Act, and will provide the
same information as the Part 1904
regulations provide. If the procedures
meet these criteria, the Assistant
Secretary may grant the variance
subject to such conditions as he or she
finds appropriate.

—If the Assistant Secretary grants the
variance petition, OSHA will publish
a notice in the Federal Register to
announce the variance. The notice
will include the practices the variance
allows, any conditions that apply, and
the reasons for allowing the variance.

The final rule makes clear that the
employer may not use the proposed
recordkeeping procedures while the
Assistant Secretary is processing the
variance petition and must wait until
the variance is approved. The rule also
provides that, if the Assistant Secretary
denies the petition, the employer will
receive notice of the denial within a
reasonable time and establishes that a
variance petition has no effect on the
citation and penalty for a citation that
has been previously issued by OSHA
and that the Assistant Secretary may
elect not to review a variance petition if
it includes an element which has been
cited and the citation is still under
review by a court, an Administrative
Law Judge (ALJ), or the OSH Review
Commission.

The final rule also states that the
Assistant Secretary may revoke a
variance at a later date if the Assistant
Secretary has good cause to do so, and
that the procedures for revoking a
variance will follow the same process as
OSHA uses for reviewing variance
petitions. Except in cases of willfulness
or where necessary for public safety, the
Assistant Secretary will: Notify the
employer in writing of the facts or
conduct that may warrant revocation of
a variance and provide the employer,
employees, and authorized employee
representatives with an opportunity to
participate in the revocation procedures.

The final rule differs somewhat from
the variance section of the former rule.
The text of the previous rule gave the
Bureau of Labor Statistics authority to
grant, deny, and revoke recordkeeping
variances and exceptions. Under the
former rule, applicants were required to
petition the Regional Commissioner of
the Department of Labor’s Bureau of

Labor Statistics (BLS) for the region
where the establishment was located.
Petitions that stretched beyond the
regional boundary were referred to the
BLS Assistant Commissioner. These
responsibilities were transferred to
OSHA in 1990 (Memorandum of
Understanding between OSHA and BLS,
7/11/90) (Ex. 6), but the variance section
of the rule itself was not amended at
that time. This section of the final rule
codifies the shift in responsibilities from
the BLS to OSHA with regard to
variances.

Like the former variance section of the
rule, the final rule does not specifically
note that the states operating OSHA-
approved state plans are not permitted
to grant recordkeeping variances.
Paragraph (b) of former section 1952.4,
OSHA'’s rule governing the operation of
the State plans, prohibited the states
from granting variances, and paragraph
(c) of that rule required the State plans
to recognize any Federal recordkeeping
variances. The same procedures
continue to apply to variances under
section 1904.37 and section 1952.4 of
this final rule. OSHA has not included
the provisions from these two sections
in the variance sections of this
recordkeeping rule, because doing so
would be repetitive.

The final rule adds several provisions
to those of the former rule. They include
(1) the identification of petitioning
employers’ pending citations in State
plan states, (2) the discretion given to
OSHA not to consider a petition if a
citation on the same subject matter is
pending, (3) the clarification that OSHA
may provide additional notice via the
Federal Register and opportunity for
comment, (4) the clarification that
variances have only prospective effect,
(5) the opportunity of employees and
their representatives to participate in
revocation procedures, and (6) the
voiding of all previous variances and
exceptions.

Variance procedures were not
discussed in the Recordkeeping
Guidelines (Ex. 2), nor have there been
any letters of interpretations or OSHRC
or court decisions on recordkeeping
variances. As noted in the proposal, at
61 FR 4039, only one recordkeeping
variance has ever been granted by
OSHA. This variance was granted to
AT&T and subsequently expanded to its
Bell subsidiaries to enable them to
centralize records maintenance for
workers in the field.

The final rule does not adopt the
approach to variances proposed by
OSHA in 1996 (see section 1904.15 of
the proposal). OSHA proposed to
eliminate the variance and exception
procedure from the recordkeeping rules
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altogether and instead to require all
variances and exceptions to the
recordkeeping rule to be processed
under OSHA'’s general variance
regulations, which are codified at 29
CFR Part 1905. As stated in the
proposal, OSHA believed that this
change would streamline the final
recordkeeping rule and eliminate
duplicate procedures for obtaining
variances. OSHA also proposed to
amend paragraph 1952.4(c) to make
clear that employers were required to
obtain all recordkeeping variances or
exceptions from OSHA instead of from
the BLS.

OSHA received very few comments
on the proposed changes to the variance
procedures. Some commenters
approved the proposed approach but
did not comment on its merits (see, e.g.,
Exs. 15: 133, 136, 137, 141, 224, 266,
278). The International Dairy Foods
Association (IDFA) supported the
change if “it is indeed * * *
duplicative section” and “no 51gn1ficant
change will occur by deleting the
provision” (Ex. 15: 203). Another
commenter stated that ‘“no employer
should be exempt from record keeping
and I cannot imagine what kind of
variance for record keeping exceptions
could exist. I am requesting that this
proposal be removed from the standard”
(Ex. 15: 62). The Air Transport
Association urged “OSHA * * * [to]
permit [airline] companies to keep
records according to location or division
* * * and without the need to seek and
acquire variances, so long as records can
be retrieved in a reasonable time for
OSHA oversight purposes” (Ex. 15:
378).

OSHA has decided, after further
consideration, to continue to include a
specific recordkeeping variance section
in the final rule, and not to require
employers who wish a recordkeeping
variance or exception to follow the more
rigorous procedures in 29 CFR part
1905. The procedures in Part 1905,
which were developed for rules issued
under sections 6 and 16 of the OSH Act,
may not be appropriate for rules issued
under section 8 of the Act, such as this
recordkeeping rule.

The final rule thus retains a section
on variance procedures for the
recordkeeping rule. OSHA believes that
few variances or exceptions will be
granted under the variance procedures
of the final rule because other
provisions of the final rule already
reflect many of the alternative
recordkeeping procedures that
employers have asked to use over the
years, such as electronic storage and
transmission of data, centralized record
maintenance, and the use of alternative

recordkeeping forms. Because these
changes have been made to other
sections of the final rule, there should
be little demand for variances or
exceptions. As OSHA noted in the
proposal (61 FR 4039) in relation to the
AT&T variance, “[t]he centralization of
records provision contained in this
proposal [and subsequently adopted in
the final rule] will eliminate the
continued need for this variance.”
Similarly, the changes in paragraphs
1904.3(e) and (f) of the final rule that
permit substitute forms and
computerization of recordkeeping by
employers, combined with the changes
in paragraph 1904.30(c) that allow for
recordkeeping at a central location will
accommodate the Air Transport
Association’s request that OSHA
‘“‘permit airline companies to keep
records according to location or division
* * * without the need to seek and
acquire variances” (Ex. 15: 378). Under
the final rule, companies are still
required to summarize their injury and
illness records for individual
establishments, but may also produce
records for separate administrative units
if they wish to do so. Centralized and
computerized recordkeeping systems
make this a relatively simple task when
compared to paper-driven and
decentralized systems.

The final changes to the variance
section of the former rule are minor. The
primary change is to make clear that
OSHA, rather than the BLS, has the
responsibility for granting
recordkeeping variances or exceptions.
The other changes reflected in the final
rule follow from the proposed rule and
are intended to add several provisions
from OSHA'’s general variance
procedures in Part 1905. For example,
paragraph (e) of section 1904.38 of the
final rule is a modification of
§1905.11(b)(8), and paragraph (i) of this
section of the final rule derives from
section 1905.5. The objective of this
paragraph is to give OSHA discretionary
authority to decline to act on a petition
where the petitioner has a pending
citation. OSHA concludes that it would
not be appropriate to consider granting
a recordkeeping variance to an employer
who has a pending recordkeeping
violation before OSHRC or a State
agency.

Paragraph (i) of the final rule supports
paragraph (c)(7) from this same section
because it provides a mechanism for
giving OSHA notice of a citation
pending before a state agency. Paragraph
(i) also clarifies that variances only
apply to future events, not to past
practices. Paragraph (j) of section
1904.38 of the final rule nullifies all
prior variances and exceptions. OSHA

believes that it is important to begin
with a “clean slate” when the final
recordkeeping rule goes into effect.
Employers with existing variances can
re-petition the agency if the final rule
does not address their needs. Another
addition to the final rule makes explicit
that OSHA can provide additional
public notice via the Federal Register
and may offer additional opportunity for
public comment. A final addition
recognizes and makes clear that
employees can participate in variance
revocation proceedings.

Subpart E. Reporting Fatality, Injury
and Illness Information to the
Government

Subpart E of this final rule
consolidates those sections of the rule
that require employers to give
recordkeeping information to the
government. In the proposed rule, these
sections were not grouped together.
OSHA believes that grouping these
sections into one Subpart improves the
overall organization of the rule and will
make it easier for employers to find the
information when needed. The four
sections of this subpart of the final rule
are:

(a) Section 1904.39, which requires
employers to report fatality and
multiple hospitalization incidents to
OSHA.

(b) Section 1904.40, which requires an
employer to provide his or her
occupational illness and injury records
to a government inspector during the
course of a safety and health inspection.

(c) Section 1904.41, which requires
employers to send their occupational
illness and injury records to OSHA
when the Agency sends a written
request asking for specific types of
information.

(d) Section 1904.42, which requires
employers to send their occupational
illness and injury records to the Bureau
of Labor Statistics (BLS) when the BLS
sends a survey form asking for
information from these records.

Each of these sections, and the record
evidence pertaining to them, is
discussed below.

Section 1904.39 Reporting Fatality or
Multiple Hospitalization Incidents to
OSHA

Paragraph (a) of section 1904.39 of the
final rule requires an employer to report
work-related events or exposures
involving fatalities or the in-patient
hospitalization of three or more
employees to OSHA. The final rule
requires the employer, within 8 hours
after the death of any employee from a
work-related incident or the in-patient
hospitalization of three or more
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employees as a result of a work-related
incident, to orally report the fatality/
multiple hospitalization by telephone or
in person to the Area Office of the
Occupational Safety and Health
Administration (OSHA), or to OSHA via
the OSHA toll-free central telephone
number, 1-800-321-6742.

The final rule makes clear in
paragraph 1904.39(b)(1) that an
employer may not report the incident by
leaving a message on OSHA’s answering
machine, faxing the Area Office, or
sending an e-mail, but may report the
fatality or multiple hospitalization
incident using the OSHA 800 number.
The employer is required by paragraph
1904.39(b)(2) to report several items of
information for each fatality or multiple
hospitalization incident: the
establishment name, the location of the
incident, the time of the incident, the
number of fatalities or hospitalized
employees, the names of any injured
employees, the employer’s contact
person and his or her phone number,
and a brief description of the incident.

As stipulated in paragraph
1904.39(b)(3), the final rule does not
require an employer to call OSHA to
report a fatality or multiple
hospitalization incident if it involves a
motor vehicle accident that occurs on a
public street or highway and does not
occur in a construction work zone.
Employers are also not required to
report a commercial airplane, train,
subway or bus accident (paragraph
1904.39(b)(4)). However, these injuries
must still be recorded on the employer’s
OSHA 300 and 301 forms, if the
employer is required to keep such
forms. Because employers are often
unsure about whether they must report
a fatality caused by a heart attack at
work, the final rule stipulates, at
paragraph 1904.39(b)(5), that such heart
attacks must be reported, and states that
the local OSHA Area Office director will
decide whether to investigate the
incident, depending on the
circumstances of the heart attack.

Paragraph 1904.39(b)(6) of the final
rule clarifies that the employer is not
required to report a fatality or
hospitalization that occurs more than
thirty (30) days after an incident, and
paragraph 1904.39(b)(7) states that, if
the employer does not learn about a
reportable incident when it occurs, the
employer must make the report within
8 hours of the time the incident is
reported to the employer or to any of the
employer’s agents or employees.

Section 1904.39 of the final rule
includes several changes from the
proposed rule and section 1904.17 of
the former rule. First, OSHA has
rewritten the requirements of the former

rule using the same plain-language
question-and-answer format that is used
throughout the rest of the rule. Second,
this section clarifies that the report an
employer makes to OSHA on a
workplace fatality or multiple
hospitalization incident must be an oral
report. As the regulatory text makes
clear, the employer must make such
reports to OSHA by telephone (either to
the nearest Area Office or to the toll-free
800 number) or in person. Third, the
employer may not merely leave a
message at the OSHA Area Office;
instead, the employer must actually
speak to an OSHA representative.
Fourth, this section of the rule lists
OSHA'’s 800 number for the
convenience of employers and to allow
flexibility in the event that the employer
has difficulty reaching the OSHA Area
Office. Fifth, this section eliminates the
former requirement that employers
report fatalities or multiple
hospitalizations that result from an
accident on a commercial or public
transportation system, such as an
airplane accident or one that occurs in
a motor vehicle accident on a public
highway or street (except for those
occurring in a construction work zone,
which must still be reported).

OSHA'’s proposal would have made
three changes to the former rule: (1) it
would have clarified the need for
employers to make oral reports, (2) it
would have included OSHA’s 800
number in the text of the regulation, and
(3) it would have required a site-
controlling employer at a major
construction site to report a multiple
hospitalization incident if the injured
workers were working at that site under
the control of that employer.

A number of commenters supported
all three of these proposed changes (see,
e.g., Exs. 15: 133, 136, 137, 141, 204,
224, 266, 278, 369, 378, 429). However,
many commenters discussed the
changes OSHA proposed, raised
additional issues not raised in the
proposal, and made various suggestions
for the final rule. Comments are
discussed below for each of the
proposed changes.

Making oral reports of fatalities or
multiple hospitalization incidents and
the OSHA 800 number. The former rule
required an employer to “orally report”
fatality or multiple hospitalization
incidents to OSHA by telephone or in
person, although the rule did not
specify that messages left on the Area
Office answering machine or sent by e-
mail would not suffice. Since the
purpose of this notification is to alert
OSHA to the occurrence of an accident
that may warrant immediate
investigation, such notification must be

made orally to a “live” person. The
changes made to the final rule are
consistent with those proposed, except
that the proposal would have required
employers to report to the Area Office
either by telephone or in person during
normal business hours and to limit use
of the toll-free 800 number to non-
business hours.

A few commenters suggested ways for
OSHA to make the 800 number more
available to employers and to ensure
that reports are made orally (see, e.g.,
Exs. 15: 9, 154, 203, 229, 238, 239, 389).
For example, the National Pest Control
Association suggested that:

[tlhe agency print OSHA’s emergency toll
free number on the OSHA 300 and 301 forms
and explain that employers are to call the
number in the case of a fatality or multiple
hospitalization during non-business hours.
We would also urge OSHA to define “non-
business” hours both in the regulatory text
and on the forms (Ex. 15: 229).

Waste Management, Inc. (WMI) (Ex.
15: 389) recommended full reliance on
the 800 number, proposing that:

[tThe 800 number be used at all times. A
recent event entailing an attempt to report to
the local area office illustrates the difficulty
in complying with this proposal. The caller
was away from the office out-of-town and
attempted to rely on information obtained
from the local telephone information service.
No local OSHA telephone number was
identified as the local emergency number.
The city had multiple area offices and
telephone numbers without adequate
identification at the telephone company
information desk. The local number which
was finally identified as the local OSHA
emergency number could not be accessed
from outside the calling area even if the
caller was willing to pay the charges. After
numerous calls and involvement of several
levels of telephone management, the normal
business day was completed and so the 800
number in Washington was called. The use
of a single, nationwide 800 number has
worked for EPA and other agencies. WMI
believes it would simplify reporting
requirements and ensure more timely
reporting.

Houston Lighting and Power (Ex. 15:
239) suggested that OSHA allow
employers to report either to the local
OSHA Office or to the 800 number:

[r]leporting of an incident either to the
nearest Area Office or through the use of the
1-800 number should be available
alternatives to the reporting requirement. The
proposal limits when the 1-800 number may
be used. In many cases the person reporting
the incident may not be at the incident site.

It is much more efficient to use a number that
does not change from location to location
than to attempt to identify each area office.

Tri/Mark Corporation (Ex. 15: 238)
asked about reporting using fax or e-
mail: “If a live person is available to
answer the 800 number, there is no
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problem with this item. Could a fax or
e-mail message be an appropriate
notification tool?”

It is essential for OSHA to speak
promptly to any employer whose
employee(s) have experienced a fatality
or multiple hospitalization incident to
determine whether the Agency needs to
begin an investigation. Therefore, the
final rule does not permit employers
merely to leave a message on an
answering machine, send a fax, or
transmit an e-mail message. None of
these options allows an Agency
representative to interact with the
employer to clarify the particulars of the
catastrophic incident. Additionally, if
the Area Office were closed for the
weekend, a holiday, or for some other
reason, OSHA might not learn of the
incident for several days if electronic or
facsimile transmission were permitted.
Paragraph 1904.39(b)(1) of the final rule
makes this clear.

As noted, OSHA allows the employer
to report a fatality or multiple
hospitalization incident by speaking to
an OSHA representative at the local
Area Office either on the phone or in
person, or by using the 800 number.
This policy gives the employer
flexibility to report using whatever
mechanism is most convenient. The
employer may use whatever method he
or she chooses, at any time, as long as
he or she is able to speak in person to
an OSHA representative or the 800
number operator. Therefore, there is no
need to define business hours or
otherwise add additional information
about when to use the 800 number; it is
always an acceptable option for
complying with this reporting
requirement.

This final rule also includes the 800
number in the text of the regulation.
OSHA has decided to include the
number in the regulatory text at this
time to provide an easy reference for
employers. OSHA will also continue to
include the 800 number in any
interpretive materials, guidelines or
outreach materials that it publishes to
help employers comply with the
reporting requirement.

Reporting by a site-controlling
employer at a major construction site.
The proposed rule would have required
a “site controlling employer or
designee” to report a case to OSHA “if
no more than two employees of a single
employer were hospitalized but,
collectively, three or more workers were
hospitalized as in-patients.” This
provision was designed to capture those
cases where three or more employees of
different employers were injured and
hospitalized in a single incident.
Because a site-controlling employer was

defined in the proposed rule as a
construction firm with control of a
project valued at $1,000,000 or more,
the proposed rule would have applied
only to those employers. Under the
former rule, employers only needed to
report if three of their own employees
were hospitalized.

A number of commenters opposed the
proposed change (see, e.g., Exs. 25, 15:
9, 126, 199, 289, 305, 312, 335, 346, 356,
389, 406, 420). Several commenters
argued that the provision would be
unworkable because individual
employers often do not know about the
post-accident condition of the injured
employees of other employers (see, e.g.,
Exs. 15: 126, 346). Other commenters
objected to placing the burden of such
reporting on the general contractor on a
construction site rather than on the
individual employers of the affected
employees (see, e.g., Exs. 15: 312, 356).
Still other commenters noted that, since
the term “‘site-controlling employer” is
defined by OSHA as an employer in the
construction industry, this provision
would have no apparent application in
multi-employer settings outside the
construction industry (see, e.g., Exs. 15:
199, 335, 346).

After considering the issue further,
OSHA agrees that it would be
impractical to impose on one employer
a duty to report cases of multiple
hospitalizations of employees who work
for other employers. Although such a
reporting requirement would provide
OSHA with information that the Agency
could use to inspect some incidents that
it might otherwise not know about,
OSHA believes that the fatality and
catastrophe provisions of the final rule
will capture most such incidents.
Accordingly, OSHA has not included
this proposed provision in the final rule.

Eight hours to report. A number of
commenters asked OSHA to extend the
8-hour period allowed for employers to
report a fatality or a multiple
hospitalization incident to OSHA. Most
of the commenters who believe that this
interval is too short recommended a 24-
or 48-hour reporting time (see, e.g., Exs.
33, 15: 35, 37, 176, 203, 218, 229, 231,
273, 301, 335, 341, 423, 425). For
example, the International Dairy Foods
Association (IDFA) (Ex. 15: 203)
recommended that “the reporting period
be extended from 8 hours to 24 hours
after the event. We feel this is
appropriate because the resultant
devastation in this type of situation
would clearly overshadow the need to
inform OSHA of an event that, with all
due respect, could not be remedied by
reporting it within 8 hours or less.” The
American Health Care Association
(AHCA) (Ex. 15: 341) stated:

[rleporting workplace fatalities or multiple
employee hospitalization within 8 hours is
unrealistic and unreasonable because the
employer’s first concern should be to the
employee(s) injured or killed, his/her family
or damage to the building when others may
be in imminent danger (e.g., a fire in a health
care facility may require evacuating and
finding alternative placement for frail,
elderly residents). AHCA recommends that
OSHA revise the regulation by extending the
time period for reporting fatalities or
hospitalization of 3 or more employees to
“within 48 hours.”

After considering these comments,
and reviewing the comments received
during the comment period for the April
1, 1994 rulemaking on this issue (59 FR
15594—15600), OSHA has decided to
continue the 8-hour requirement. The
1994 rulemaking noted the support of
many commenters for the 8-hour rule, as
well as support for 4-hours, 24 hours,
and 48 hours. As OSHA discussed in
the April 1, 1994 rulemaking, prompt
reporting enables OSHA to inspect the
site of the incident and interview
personnel while their recollections are
immediate, fresh and untainted by other
events, thus providing more timely and
accurate information about the possible
causes of the incident. The 8-hour
reporting time also makes it more likely
that the incident site will be
undisturbed, affording the investigating
compliance officer a better view of the
worksite as it appeared at the time of the
incident. Further, from its enforcement
experience, OSHA is not aware that
employers have had difficulty
complying with the 8-hour reporting
requirement.

Motor vehicle and public
transportation accidents. Several
commenters recommended that OSHA
not require employers to report to
OSHA fatalities and multiple
hospitalization catastrophes caused by
public transportation accidents and
motor vehicle accidents (see, e.g., Exs.
33, 15: 176, 199, 231, 272, 273, 301, 303,
375). The comments of NYNEX (Ex. 15:
199) are typical:

[tlhe primary purpose of this section is to
provide OSHA with timely information
necessary to make a determination whether
or not to investigate the scene of an incident.
To NYNEX’s knowledge, OSHA has not
investigated public transportation accidents
or motor vehicle accidents occurring on
public streets or highways. In order to reduce
unnecessary costs for both employers and
OSHA, NYNEX recommends that fatalities
and multiple hospitalizations resulting from
these types of accidents be exempt from the
reporting requirement.

OSHA agrees with these commenters
that there is no need for an employer to
report a fatality or multiple
hospitalization incident when OSHA is



