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carriers per year listed as active in the
MCMIS. The FMCSA believes the
number of motor carriers potentially
subject to this level of impact is much
smaller than the number of motor
carriers that cease operations as a result
of normal economic fluctuations. This
rulemaking reinforces the importance of
complying with the safety regulations
by putting into place a mechanism to
require motor carriers to pay penalties
assessed, unless they are unable to pay
because they are debtors in Chapter 11
bankruptcy proceedings.

This rulemaking imposes no
requirements that would generate new
costs for motor carriers, brokers, and
freight forwarders. Those entities would
see no change to their operations,
provided they pay assessed monetary
penalties within the time frames that
they arrange with the FMCSA. Based
upon the extremely small number of
motor carriers projected to be affected,
the agency believes that the overall
adverse economic effects of this
rulemaking would be minimal. This
rulemaking, if adopted, would allow the
FMCSA to require those very few motor
carriers that do not pay civil penalties,
or abide by payment agreements, to
cease their operations in interstate
commerce. Brokers, freight forwarders,
and for-hire motor carriers operating in
interstate commerce would also lose
their operating authority until they paid
their overdue civil penalties. This
proposed rule would provide the
FMCSA with an essential tool to take
prompt and effective action against
these motor carriers.

This rulemaking would not result in
inconsistency or interference with
another agency’s actions or plans. The
FMCSA believes that the rights and
obligations of recipients of Federal
grants will not be materially affected by
this regulatory action.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612) the
FMCSA has evaluated the effects of this
proposed rulemaking on small entities.
The motor carriers that would be
economically impacted by this
rulemaking would be those who do not
pay their civil penalties by the 90th day
after the FMCSA’s final agency order or
that have failed to arrange and abide by
a payment plan.

Motor carriers can avoid the
consequences of this proposed rule
simply by paying their civil penalties.
The FMCSA does not assess fines at a
level that would cause a motor carrier
to shortchange its safety and soundness
of operations in order to pay its fine. In
determining the level of penalties, the

FMCSA takes into account, among other
things, a motor carrier’s ability to pay.
The FMCSA also allows motor carriers
to arrange a payment plan with the
agency. Both of these considerations are
tailored to the financial needs of small
motor carriers and are part of the
agency’s current procedures. Therefore,
the FMCSA hereby certifies that this
regulatory action would not have a
significant economic impact on a
substantial number of small entities.
The FMCSA invites public comment on
this determination.

Unfunded Mandates Reform Act of 1995

This proposed rule would not impose
a Federal mandate resulting in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (2 U.S.C 1531 et seq.).

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this proposal under
Executive Order 13045, ‘“Protection of
Children from Environmental Health
Risks and Safety Risks.” This proposed
rule is not economically significant and
does not concern an environmental risk
to health or safety that would
disproportionately affect children.

Executive Order 12630 (Taking of
Private Property)

This proposed rule would implement
a statutory mandate to prohibit motor
carriers that do not pay assessed
penalties from operating in interstate
commerce. Motor carriers can avoid all
of the implications of this mandate by
complying with the FMCSRs, thereby
avoiding adverse enforcement actions.
Failing that, the motor carrier can avoid
the new sanctions this NPRM would
attach by paying penalties assessed
within 90 days of the final agency order.
If the motor carrier arranges a payment
plan with the FMCSA, it can avoid the
new sanctions by abiding by its
payment plans. The FMCSA therefore
certifies that this rule has no takings
implications under the Fifth
Amendment or Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999. The
FMCSA has determined this proposed
rule does not have a substantial direct
effect on, or sufficient federalism
implications for, the States, nor would
it limit the policymaking discretion of
the States.

These proposed changes to the
FMCSRs would not directly preempt
any State law or regulation. They would
not impose additional costs or burdens
on the States. Although the FMCSA is
revising part 386 of the FMCSRs, States
are not required to adopt part 386 as a
condition for receiving Motor Carrier
Safety Assistance Program grants. Also,
this action would not have a significant
effect on the States’ ability to execute
traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Domestic Assistance
Program Number 20.217, Motor Carrier
Safety. The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this program.

Paperwork Reduction Act

This proposed action would not
involve an information collection that is
subject to the requirements of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501-3520.

National Environmental Policy Act

The agency has analyzed this
proposal for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that this action would not have an
adverse effect on the quality of the
environment.

Regulatory Identification Number

A regulatory identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects
49 CFR Part 385

Highway safety, Motor carriers.
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49 CFR Part 386

Highway safety, Motor carriers, Rules
of practice.

Issued on: September 14, 2000.
Clyde J. Hart, Jr.,
Acting Deputy Administrator.

In consideration of the foregoing, the
FMCSA proposes to amend title 49,
Code of Federal Regulations, Chapter III,
parts 385 and 386 as set forth below:

PART 385—SAFETY FITNESS
PROCEDURES

1. Revise the authority citation for
part 385 to read as follows:

AuthOI‘ity: 49 U.S.C. 113, 504, 521(b)(5)(A)
and (b)(8), 5113, 31136, 31144, 31502; and 49
CFR 1.73.

2. Add § 385.14 to read as follows:

§385.14 Motor carriers, brokers, and
freight forwarders delinquent in paying civil
penalties: prohibition on transportation.

(a) A motor carrier that has failed to
pay civil penalties imposed by the
FMCSA, or has failed to abide by a
payment plan, may be prohibited from
operating CMVs in interstate commerce
under 49 CFR 386.83.

(b) A broker, freight forwarder, or for-
hire motor carrier that has failed to pay
civil penalties imposed by the FMCSA,
or has failed to abide by a payment plan,
may be prohibited from operating in
interstate commerce, and its registration
may be suspended under the provisions
of 49 CFR 386.84.

PART 386—RULES OF PRACTICE FOR
MOTOR CARRIER PROCEEDINGS

3. Revise the authority citation for
part 386 to read as follows:

Authority: 49 U.S.C. 113, Chapters 5, 51,
59, 131-141, 145-149, 311, 313, and 315; sec.
206, Pub. L. 106-159; and 49 CFR 1.45 and
1.73.

4. Revise § 386.1 to read as follows:

§386.1 Scope of rules in this part.

The rules in this part govern
proceedings before the Assistant
Administrator, who also acts as the
Chief Safety Officer of the Federal Motor
Carrier Safety Administration (FMCSA),
under applicable provisions of the
Federal Motor Carrier Safety
Regulations (49 CFR parts 350-399),
including the commercial regulations
(49 CFR parts 360-379)) and the
Hazardous Materials Regulations (49
CFR parts 171-180). The purpose of the
proceedings is to enable the Assistant
Administrator to determine whether
motor carriers, property brokers, freight
forwarders, or their agents, employees,
or any other person subject to the

jurisdiction of the FMCSA, have failed
to comply with the provisions or
requirements of applicable statutes and
the corresponding regulations and, if
such violations are found, to issue an
appropriate order to compel compliance
with the statute or regulation, assess a
civil penalty, or both.

5. In § 386.2, remove ‘“Federal
Highway Administration” and add
“Federal Motor Carrier Safety
Administration” each place it appears;
and add the new definitions of Assistant
Administrator, Broker, Final agency
order, and Freight forwarder, in
alphabetical order, to read as follows:

§386.2 Definitions.

* * * * *

Assistant Administrator means the
Assistant Administrator of the Federal
Motor Carrier Safety Administration.
The Assistant Administrator is the Chief
Safety Officer of the agency pursuant to
49 U.S.C.113(d), and the final agency
decisionmaker in motor carrier safety
and hazardous materials proceedings
under this part.

* * * * *

Broker means a person who, for
compensation, arranges or offers to
arrange the transportation of property by
an authorized motor carrier. Motor
carriers, or persons who are employees
or bona fide agents of carriers, are not
brokers within the meaning of this
section when they arrange or offer to
arrange the transportation of shipments
which they are authorized to transport
and which they themselves have
accepted and legally bound themselves

to transport.
* * * * *

Final agency order means a notice of
final agency action issued pursuant to
this part by either the appropriate
FMCSA Field Administrator (for default
judgements under § 386.14(e)), the
FMCSA Chief Safety Officer, or an
Administrative Law Judge (ALJ),
typically requiring payment of a civil
penalty by a broker, freight forwarder, or
motor carrier.

Freight forwarder means a person
holding itself out to the general public
(other than as an express, pipeline, rail,
sleeping car, motor, or water carrier) to
provide transportation of property for
compensation in interstate commerce,
and in the ordinary course of its
business:

(1) Performs or provides for
assembling, consolidating, break-bulk,
and distribution of shipments;

(2) Assumes responsibility for
transportation from place of receipt to
destination; and

(3) Uses for any part of the
transportation a carrier subject to
FMCSA jurisdiction.

6. Add §§386.83 and 386.84 to read
as follows:

§386.83 Sanction for failure to pay civil
penalties or abide by payment plan;
operation in interstate commerce
prohibited.

(a)(1) General rule. A motor carrier
that fails to pay a civil penalty in full
within 90 days after the date specified
for payment by the FMCSA'’s Final
Agency Order is prohibited from
operating in interstate commerce
starting on the next (i.e., the 91st) day.
The prohibition continues until the
FMCSA has received full payment of the
penalty.

(2) Civil penalties paid in
installments. The FMCSA Service
Center may allow a motor carrier to pay
a civil penalty in installments. If the
motor carrier fails to make an
installment payment on schedule, the
payment plan is void and the entire debt
is payable immediately. A motor carrier
that fails to pay the full outstanding
balance of its civil penalty within 90
days after the date of the missed
installment payment, is prohibited from
operating in interstate commerce on the
next (i.e., the 91st) day. The prohibition
continues until the FMCSA has received
full payment of the entire penalty.

(3) Appeals to Federal Court. If the
motor carrier appeals the final agency
order to a Federal Circuit Court of
Appeals, the terms and payment due
date of the final agency order are not
stayed unless the Court so specifies.

(b)(1) Notification of delinquent
payment. The FMCSA will notify the
motor carrier in writing if it has not
received payment within 45 days after
the date specified for payment by the
final agency order or the date of a
missed installment payment. The notice
will include a warning that failure to
pay the entire penalty within 90 days
after payment was due, will result in the
motor carrier being prohibited from
operating in interstate commerce.

(2) The notice will be delivered by
certified mail or commercial express
service. If a motor carrier’s principal
place of business is in a foreign country,
it will be delivered to the motor carrier’s
designated agent.

(c) Motor carriers that continue to
operate in interstate commerce in
violation of this section may be subject
to additional sanctions under paragraph
IV (h) of Appendix A to part 386.

(d) This section does not apply to any
person who is unable to pay a civil
penalty because the person is a debtor



56530

Federal Register/Vol.

65, No. 182/ Tuesday, September 19, 2000/Proposed Rules

in a case under chapter 11, title 11,
United States Code. Motor carriers in
bankruptcy proceedings under chapter
11 must provide the following
information in their response to the
FMCSA:

(1) The chapter of the Bankruptcy
Code under which the bankruptcy
proceeding is filed (i.e., Chapter 7 or
11);

(2) The bankruptcy case number;

(3) The court in which the bankruptcy
proceeding was filed; and

(4) Any other information requested
by the agency to determine a debtor’s
bankruptcy status.

§386.84 Sanction for failure to pay civil
penalties or abide by payment plan;
suspension or revocation of registration.

(a)(1) General rule. The registration of
a broker, freight forwarder, or for-hire
motor carrier that fails to pay a civil
penalty in full within 90 days after the
date specified for payment by the
FMCSA’s final agency order, will be
suspended starting on the next (i.e., the
91st) day. The suspension continues
until the FMCSA has received full
payment of the penalty.

(2) Civil penalties paid in
installments. TheFMCSA Service Center
may allow a respondent broker, freight
forwarder, or for-hire motor carrier to
pay a civil penalty in installments. If the
respondent fails to make an installment
payment on schedule, the payment plan
is void and the entire debt is payable
immediately. The registration of a
respondent that fails to pay the
remainder of its civil penalty in full
within 90 days after the date of the
missed installment payment, is
suspended on the next (i.e., the 91st)
day. The suspension continues until the
FMCSA has received full payment of
entire penalty.

(3) Appeals to Federal Court. If the
motor carrier appeals the final agency
order to a Federal Circuit Court of
Appeals, the terms and payment due
date of the final agency order are not
stayed unless the Court so specifies.

(b)(1) Notification of delinquent
payment. The FMCSA will notify a
respondent broker, freight forwarder, or
for-hire motor carrier in writing if it has
not received payment within 45 days
after the date specified for payment by
the final agency order or the date of a
missed installment payment. The notice
will include a warning that failure to
pay the entire penalty within 90 days
after payment was due, will result in the
suspension of the respondent’s
registration.

(2) The notice will be delivered by
certified mail or commercial express
service. If a respondent’s principal place

of business is in a foreign country, it
will be delivered to the respondent’s
designated agent.

(c) The registration of a broker, freight
forwarder or for-hire motor carrier that
continues to operate in interstate
commerce in violation of this section
may be revoked after notice and
opportunity for a proceeding in
accordance with 49 U.S.C. 13905(c).
Additional sanctions may be imposed
under paragraph IV (h) of Appendix A
to part 386.

(d) This section does not apply to any
person who is unable to pay a civil
penalty because the person is a debtor
in a case under chapter 11, title 11,
United States Code. Brokers, freight
forwarders, or for-hire motor carriers in
bankruptcy proceedings under chapter
11 must provide the following
information in their response to the
FMCSA:

(1) The chapter of the Bankruptcy
Code under which the bankruptcy
proceeding is filed (i.e., Chapter 7 or
11);

(2) The bankruptcy case number;

(3) The court in which the bankruptcy
proceeding was filed; and

(4) Any other information requested
by the agency to determine a debtor’s
bankruptcy status.

* * * * *

Appendix A to Part 386 [Amended]

7. Add paragraph h to part IV of
Appendix A to part 386 to read as
follows:

h. Violation—conducting operations
during a period of suspension under
§386.83 or § 386.84 for failure to pay
penalties.

Penalty—Up to $10,000 for each day
that operations are conducted during
the suspension period.

[FR Doc. 00-24105 Filed 9-18-00; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Reopening of Comment
Period and Notice of Availability of
Draft Economic Analysis on Proposed
Critical Habitat Designation for the
Great Lakes Breeding Population of
the Piping Plover

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period and notice of
availability of draft economic analysis.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces the
availability of the draft economic
analysis of the proposed designation of
critical habitat for the Great Lakes
breeding population of the piping
plover. We also provide notice of the
reopening of the comment period for the
proposal to allow all interested parties
to submit written comments on the
proposal and on the draft economic
analysis. The new comment period will
allow all interested parties to submit
comments on the draft Economic
Analysis and proposed designation.
Comments received on the proposal
after the close of the original comment
period but before this reopening will be
incorporated into the public record as a
part of this reopening and do not need
to be resubmitted.

DATES: The original comment period for
the critical habitat proposal closed on
September 5, 2000. The comment period
is reopened and we will accept
comments received on or before October
19, 2000. Any comments that are
received after the closing date may not
be considered in the final decision on
this proposal.

ADDRESSES: Copies of the draft
economic analysis for the Great Lakes
breeding population of piping plovers
are available by writing to Piping Plover
Information, U.S. Fish and Wildlife
Service, Bishop Henry Whipple Federal
Building, 1 Federal Drive, Fort Snelling,
Minnesota 55111, on the Internet at
http://www.fws.gov/pipingplover, or by
calling (612) 713—-5350. Written
comments on the proposal for the Great
Lakes breeding population should be
sent to “Piping Plover Comments” at the
above address, by e-mail to
pipingplovercomments@fws.gov, or by
facsimile to (612) 713-5292. Comments
and materials received will be available
for public inspection, by appointment,
during normal business hours at the
above Service address.

FOR FURTHER INFORMATION CONTACT.:
Laura Ragan at the U.S. Fish and
Wildlife Service, Bishop Henry Whipple
Federal Building, 1 Federal Drive, Fort
Snelling, Minnesota 55111-4056.
Telephone: (612/713-5157); Fax: (612/
713-5292)

SUPPLEMENTARY INFORMATION:

Background

On July 6, 2000, the Service published
a proposed rule to designate critical
habitat for the Great Lakes breeding
population of the piping plover in the



