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to list as hazardous. (65 FR 55684,
September 14, 2000). The issue had
been purely theoretical before that point
because no waste had ever been listed
for the TC. In the inorganics listing
determination proposal, however, EPA
proposed to list baghouse filters from
antimony oxide production for the TC.
Despite the fact these wastes fail the TC
for lead and arsenic, they are not always
being managed as Subtitle C hazardous
waste, nor are these wastes always
treated to the appropriate LDR
standards. By listing them, we would
clarify their regulatory status. In the
preamble to the inorganics listing
proposal, EPA noted that proposed
revisions to the mixture and derived-
from rules did not include an exclusion
for wastes listed for the TC (65 FR
55705). EPA did not receive any public
comments in response to this discussion
in the Inorganics Listing proposal.

B. Toxicity of Wastes Listed for
Ignitability, Corrosivity, and/or
Reactivity

(1) Comments on Toxicity of Wastes
Listed for Ignitability, Corrosivity, and/
or Reactivity

EPA received two comments in
response to the 1999 proposal
concerning the potential toxicity of
waste under the proposed expanded
exclusion to the mixture and derived-
from rules. One was from a waste
management association and one from a
State agency. A summary of the specific
issues raised by commenters is provided
below.

The commenters believed that EPA
must evaluate the properties carefully,
especially the toxicity, of the 29
compounds proposed to be excluded.
They assert that some of these wastes
are acutely hazardous and merit a
thorough review to ensure that the
exclusion is appropriate. The waste
management association noted that EPA
had not performed an evaluation of the
negative environmental impact
associated with eliminating these codes.
Ignitable, corrosive, and reactive wastes
could contain substantial levels of toxic
constituents that could be low enough
not to exhibit a characteristic of
ignitability, corrosivity or reactivity, yet
high enough to cause environmental
damage. One damage case or Superfund
site can cause damages far in excess of
the $4.6 million estimated savings
predicted by EPA. The waste
management association further argued
that EPA’s Hazardous Waste
Characteristics Scoping Study (Nov. 15,
1996) identified numerous gaps in the
current RCRA identification of
characteristic wastes. The commenter

believed that gaps were so serious that
EPA should not be proposing to
eliminate any listing that was based on
a characteristic until the deficiencies
identified in the 1996 Scoping Study
were addressed fully. Also, EPA must
not eliminate any listing once the
characteristic is removed, because the
underlying hazardous constituent still
represents a substantial threat even after
LDR treatment.

(2) EPA Response to Comments on
Toxicity of Wastes Listed for
Ignitability, Corrosivity, and/or
Reactivity

EPA continues to believe that wastes
that were listed only for the
characteristics of ignitability,
corrosivity, and reactivity should
become excluded once they no longer
exhibit any characteristic, including the
toxicity characteristic. While it is true
that these wastes could contain
constituents that were not considered in
the original listing determination, EPA
does not believe this possibility,
without information demonstrating
some particularized basis for concern,
warrants continued regulation of the
waste under Subtitle C once it is
decharacterized. This is because of the
unique nature of listings based on the
three characteristics in question. (See
the discussion, in Section VIII.A. above,
regarding the differences between
wastes listed for the toxicity
characteristic and wastes listed for the
characteristics of ignitability, corrosivity
and reactivity). These listings are unlike
toxicity-based listings, which involve
development of detailed risk
assessments and consideration of a
range of technical factors. See 40 CFR
261.11(a)(3). In contrast, the basis for
listings based on one of these
characteristics is simply that the waste
exhibits the relevant characteristic (see
40 CFR 261.11(a)(1)).

Listings that are based on 40 CFR
261.11(a) criteria increase the clarity
and certainty of the applicability of the
Subtitle C system to these wastes. By
listing the waste, EPA clarifies that it is
hazardous without the need for a site-
by-site demonstration that the waste in
fact exhibits the characteristic, thereby
simplifying implementation and
enforcement regarding these wastes.
EPA does not believe these listings
should alter the basic principle that a
characteristic waste should not be
regulated as hazardous if it no longer
exhibits the characteristic. Consistent
with this approach, EPA provided in
1981 an exemption from the mixture
rule for wastes listed for one of these
characteristics that no longer exhibits
the characteristic (see 46 FR 56582,

November 17, 1981). Today’s rule
provides a conforming change to the
derived-from rule, which, because the
1981 rule only focused on mixtures,
does not currently contain a comparable
exemption. (see 60 FR 66349, December
21, 1995). The same rationale also
supports the inclusion of as-generated
waste in today’s rule (although, since
these wastes were listed solely on the
basis of exhibiting a characteristic, EPA
expects these wastes to exhibit the
characteristic at the point of generation).
Thus, EPA does not believe that the
possibility that these wastes may
contain additional hazardous
constituents not considered in the
original listing justifies continued
regulation of the waste.

As stated earlier, EPA already
excludes mixtures of these kinds of
wastes, once the basis for listing these
wastes has been removed. In addition,
unlisted characteristic waste becomes
non-hazardous when it ceases to be
characteristic. Expanding the exclusion
to non-mixtures that similarly do not
exhibit the characteristic (particularly
treatment residuals) would still be
protective of human health and the
environment. If there is any information
that indicates that the original listing
determination should have been based
on toxicity risks, then the proper
remedy is to amend the basis for listing
the waste . The public can petition EPA
to reconsider the basis for listing any
such waste .

In regard to the toxicity of the listed
chemicals themselves, EPA has
examined the most recent toxicity data
in IRIS concerning the chemicals in the
29 wastes listed solely for a
characteristic, and does not believe
these chemicals present a particular
basis for concern. We found that
fourteen of the chemicals have RfD’s or
RfC’s available in IRIS. (This includes
the eight F003 solvents discussed
below—see Section VIII.C. of the
preamble). EPA used these RfCs and
RfDs to calculate conservative
screening-level health-based numbers
(HBN) for those chemicals, and
compared them to the relevant
Universal Treatment Standards (UTS)
these chemicals would need to meet
under Land Disposal Restrictions, in
those cases in which numerical
standards were available. For most of
those chemicals, the relevant UTS
standards are much lower than the
conservative health-based numbers
calculated for water and soil ingestion
pathways. As discussed in Section
VIII.C below, the level for one of the
chemicals, n-butyl alcohol, is not
significantly higher. Therefore EPA
believes that excluding wastes that have
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been listed solely for a characteristic of
ignitability, corrosivity, or reactivity,
when they have been decharacterized
(i.e., exhibit none of the four hazardous
waste characteristics), is protective of
human health and the environment.
However, in the future, if additional
information becomes available, we may
decide to reconsider the basis of listing
for one or more of these wastes.

C. Eligibility of F003 Solvents for This
Exclusion

(1) Comments on Eligibility of F003
Solvents for This Exclusion

EPA received comments from 17
commenters in response to the 1995 and
1999 proposals concerning the inclusion
of F003 solvents in the expanded
exclusion to the mixture and derived-
from rules. Of those comments, five
were from State Agencies, three were
from utility companies or associations,
four were from industries, two were
from Federal Agencies, two were from
waste management associations, and
one was from an industry association. A
summary of the specific issues raised by
commenters is provided below.

About two-thirds of the commenters
supported including F003 wastes in the
proposed exclusion. However, one
industry noted that this proposed
revision would have little effect beyond
eliminating the derived-from rule for a
small number of wastes. Many
commenters noted that if the solvent
contained, before use, one or more of
the toxic solvents specifically listed in
F001, F002, F004, or F005, at 10 percent
or more by volume, it would be
regulated as that waste code. Therefore
a blanket exclusion for all categories of
F003 is appropriate because toxics,
when present, will be addressed under
other applicable waste codes. One State
and two Federal commenters stated that
any toxic solvents contained in an F003
spent solvent blend would not escape
proper treatment because of the land
disposal restrictions (LDR) program.
They also noted that solvent mixtures/
blends meeting the F003 listing
description and containing a certain
percentage of toxic solvents also will
carry the waste code F001, F002, F004
and/or F005 and therefore, be subject to
treatment requirements under the LDR
program.

Four commenters did not support
including F003 in the proposed
exclusion. They argued that the listing
description for F003 contains a
reference to other solvent wastes (F001,
F002, F004, or F005) that are listed for
toxicity. Therefore, ignitability was not
the only characteristic of concern. In
addition, certain F003 solvents

themselves may also be toxic, upon
consideration of new data developed
since 1985. Specifically, the commenter
cited a National Toxicology Program,
National Institutes of Environmental
Health Sciences, Management Statistics
Report dated January, 1999 on the
carcinogenicity of ethylbenzene (an
F003 waste).

In addition, one State noted that in
the April 30, 1992 proposal to revise the
Hazardous Waste Identification Rule,
EPA was considering a separate
rulemaking to modify the basis for
listing F003 and other wastes listed
solely for a characteristic because of
concerns about toxicity and/or
carcinogenicity. If the chemicals in
these wastes are either toxic or
carcinogenic according to EPA’s own
determinations, they should be
identified as such in 40 CFR part 261,
subpart D.

Commenters also argued that F003
wastes ‘‘often’’ contain toxic
constituents other than the solvents
themselves. One commenter noted that
EPA states in 50 FR 53317 (December
31, 1985) ‘‘In fact, solvents become
spent when they have become
contaminated with other materials, (i.e.,
heavy metals or toxic organic
compounds) and must be disposed,
reprocessed or reclaimed.’’ EPA further
states ‘‘ * * * since spent solvents
reasonably are likely to contain other
toxicants at levels of regulatory concern,
and since we have not evaluated those
wastes for these toxicants, we believe it
inappropriate to remove these solvents
from the hazardous waste list.’’ In
addition, the waste management
association commenter argued that as
part of the economic impact analysis
associated with the 1999 HWIR
proposal, there have been 51 different
hazardous constituents associated with
the F003 waste code. The commenter
believed that if EPA lacked toxicological
data on any of these constituents, then
F003 could not be eligible for the
exclusion once the ignitability
characteristic was removed and the
waste exhibited no other hazardous
waste characteristics.

(2) Response to Comments on Eligibility
of F003 Solvents for This Exclusion

EPA agrees with those comments that
support F003 waste remaining eligible
for this exclusion. Because F003 waste
that contains 10% or more of the other
F-listed solvents (F001, F002, F004, and
F005) would also bear those waste
codes, such wastes would not be eligible
for the exclusion. The exclusions
applies only to F003 wastes that do not
contain 10% or more of these other
solvents.

EPA is aware of the recent
carcinogenicity study (referenced in the
public comments) that was performed
by the National Toxicology Program on
ethylbenzene. Ethylbenzene is included
in the Agency’s on-going Integrated Risk
Information System (IRIS) project (63 FR
68285, December 10, 1998). A focus of
the IRIS project is to update selected
chemical assessments by incorporating
new scientific information and methods.
The IRIS project consists of a process
that determines the Agency’s consensus
position on the potential adverse health
effects that may result from chronic or
lifetime exposures to environmental
contaminants. The carcinogenicity
study on ethylbenzene, together with
any other recent toxicological data, will
be evaluated by the Agency as part of
this process. Until that evaluation is
completed, EPA does not believe it is
appropriate to draw regulatory
conclusions based on the referenced
study.

With respect to the commenters’ more
generalized concerns about the
possibility of toxic constituents in F003
waste, as explained above, EPA does not
believe this possibility justifies the
continued regulation of a waste that was
listed for the sole reason that it is
ignitable, where the waste is no longer
ignitable and exhibits no other
hazardous waste characteristic. F003
waste is unique among the listed
solvents: the other listed solvents were
listed on the basis of toxicity. F005
solvents were listed for both ignitability
and toxicity. In fact, EPA decided to
move two listed solvents (methanol and
methyl isobutyl ketone) that were
originally proposed to be regulated
under the F005 listing to the F003
listing because EPA determined that
they did not pose a significant toxicity
risk, although they are highly flammable
(45 FR 74884, November 12, 1980).

Since then, EPA has analyzed the
toxicity risks that might be posed by
F003 solvents when de-characterized.
The Agency has researched the most
recent data concerning the F003
solvents in the IRIS data base. None of
the solvents in the listing are classified
as carcinogens, but eight of the nine
possess reference concentrations (RfC)
and oral reference doses (RfD) for non-
cancer risk. EPA used these RfCs and
RfDs to calculate conservative
screening-level health-based numbers
(HBN) for those chemicals, and
compared them to the relevant
Universal Treatment Standards (UTS)
these chemicals would need to meet
under Land Disposal Restrictions. For
seven of the eight chemicals (including
ethylbenzene) the relevant UTS
standards are much lower than the
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15 For the water ingestion pathway, EPA assumed
a 71.8 kg adult with a 2.3 L/day intake (90th
percentile), 350 days/yr frequency. For the soil
ingestion pathway, EPA assumed a 16.6 kg child
with 400 mg/day intake (upper percentile), 350
days/yr frequency. For more information, please see
U.S. EPA Analysis of Chemicals in Wastes Listed for
Ignitability, Corrosivity, or Reactivity memorandum
to the docket from David Cozzie, Office of Solid
Waste, November 22, 2000.

16 EPA’s determination was upheld at EDF v.
EPA, 210 F.3d 396 (D.C. Cir. 2000).

conservative health-based numbers
calculated for water and soil ingestion
pathways. The health-based number for
the remaining chemical, n-butyl alcohol,
is only slightly lower than the UTS
standard (3.3 mg/L water ingestion HBN
vs 5.6 mg/L wastewater UTS).15 Given
the fact that the health-based numbers
are conservative screening numbers,
EPA does not believe this difference is
of concern. Therefore EPA remains
confident that excluding ignitable F003
solvents, when they have been
decharacterized, is protective of human
health and the environment.

Commenters also claimed that F003
solvents, because they are general use
solvents, can carry with them various
constituents other than the solvents
themselves, and that this was a reason
for listing the F003 solvents in the first
place (see 50 FR 53317, December 31,
1985). EPA acknowledges that in the
1985 solvents final rule, we noted that
additional toxic contaminants would
likely be present in the spent solvent.
We also stated, however, that we did not
evaluate F003 wastes for other toxic
constituents that could be present at
levels of regulatory concern. Therefore,
toxicity was a not a basis for listing
F003 waste.

When the F003 listing was finalized
in 1985, because it was listed solely for
ignitability, mixtures of F003 waste and
solid waste were eligible for the
exemption for mixtures of waste listed
for a characteristic that no longer exhibit
any characteristic of hazardous waste.
Expanding the exclusion to non-
mixtures that similarly do not exhibit
any characteristic would still be
protective of human health and the
environment. We do not think it makes
sense to continue the anomaly of
retaining regulation for non-mixtures of
F003 wastes based on toxicity concerns
when we have no record basis to
support regulation for toxicity. Today’s
exclusion is also consistent with the
approach taken in EPA’s decision not to
list 14 spent solvent wastes, in which
EPA declined to focus on any toxic
constituents other than those in the
solvents themselves, despite the
likelihood of other toxic constituents in
the spent solvent waste. (63 FR 64372
(Nov. 19, 1998).16

D. Applicability of Land Disposal
Restrictions (LDRs) to Excluded Wastes

(1) Comments on Applicability of Land
Disposal Restrictions (LDRs) to
Excluded Wastes

EPA received comments from 20
commenters in response to both the
1995 and the 1999 proposals concerning
the applicability of LDRs to excluded
wastes. Of those comments, eight were
received from industries, four were from
industry associations, two were from
Federal Government Agencies, two were
from State Agencies, one was from a
consultant, one was from a waste
management association, one was from
a waste management company, and one
was from an individual commenter. A
summary of the specific issues raised by
commenters is provided below.

Several commenters supported the
EPA’s proposed revision to the mixture
and derived-from rules provided that
the excluded waste meets land disposal
restriction (LDR) requirements. One
industry association noted that LDR
standards assure that the waste is well
treated. One State Agency believed that
having similar wastestreams comply
with the same requirements will achieve
regulatory consistency as well as
protection of human health and the
environment.

Several commenters supported EPA’s
proposed revisions to the rules but did
not support meeting LDR requirements.
One industry commenter stated that
applying LDRs to a waste which is
excluded because it no longer meets the
hazardous waste criteria is
unnecessarily burdensome, costly and is
a contradiction of the RCRA program
requirements.

Two commenters said that the
applicability of LDRs to both wastewater
and nonwastewater forms of wastes
should be both clear and identical. They
felt that there is no justification for
managing these wastes inconsistently.

Several of the comments dealt with
whether excluded waste would need to
be treated to meet LDR treatment
standards for all underlying hazardous
constituents (UHCs) under the existing
rules. They felt that EPA should clarify
that it did not intend to revise
application of the current LDR rules
without any discussion of why such a
change would be necessary. One
commenter emphasized that EPA has
not provided a compelling case for
requiring testing for UHCs or a clear
methodology for implementing the
requirements that are proposed. They
stated that since these wastes are listed,
generators have not been required to
obtain information on underlying
hazardous constituents. Obtaining this

information would pose an undue
burden for the generator, and they
requested clarification on who would be
responsible for verifying whether the
waste in question meets the condition of
the exclusion: the generator or the
facility receiving the excluded waste.

Two industry association commenters
referenced the Land Disposal Program
Flexibility Act of 1996 (LDPFA) and its
relationship to the proposed exclusion.
Under LDPFA, solid wastes identified as
hazardous based solely on a
characteristic, are not prohibited wastes
under the Land Disposal Restrictions
program if they are managed in certain
systems including a treatment system
that subsequently discharges into waters
of the United States pursuant to a CWA
permit. The commenters further
requested that EPA revise its proposed
language modifying the mixture rule for
wastes in proposed 40 CFR
261.3(a)(2)(ii) so that the land disposal
restrictions program does not apply to
wastes that are not prohibited. They
argued that this revision is crucial to
maintain the status quo for managing
wastes listed solely for a characteristic
in land-based units. Imposing the LDR
program on such wastes would put
many surface impoundments out of
compliance because they are managing
decharacterized listed wastes in land-
based units that do not meet RCRA’s
minimum technology requirements.

(2) EPA Response to Comments on
Applicability of Land Disposal
Restrictions (LDRs) to Excluded Wastes

In proposing to expand the current
exclusion for waste listed solely for a
characteristic, EPA did not intend to
change the way land disposal
restrictions (LDRs) apply to the
excluded waste. EPA agrees with those
comments that support the continued
application of LDR requirements to
mixture and derived-from wastes listed
solely for a characteristic of ignitability,
corrosivity, or reactivity after they have
become excluded. We are not imposing
any new LDR requirements in this rule.

We agree that the treatment standards
for UHC’s do not apply in all cases, and
have not changed the applicability of
these requirements. In general, wastes
that are both listed as hazardous waste
and exhibit a characteristic only need to
meet the treatment standard for the
listed waste code. (40 CFR 268.9(b)). An
exception occurs when the treatment
standard for the listed waste code does
not include a standard for the
constituent that causes the waste to
exhibit the characteristic. In this case,
the waste must meet the treatment
standards for all applicable listed and
characteristic waste codes.
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EPA disagrees with the comment that
LDRs for wastewaters and
nonwastewaters should be identical. We
continue to support the existing
different treatment standards for
wastewaters and nonwastewaters. Such
differences are based on waste
treatability and differences in the Best
Demonstrated Available Technology
applicable to the waste.

Today’s rule also does not broaden
the applicability of LDRs. The revised
language to 40 CFR 261.3 (g)(3) states,
‘‘Wastes excluded under this section are
still subject to part 268 of this chapter
(as applicable), even if they no longer
exhibit a characteristic at the point of
land disposal.’’ When the requirements
of 40 CFR part 268 would not otherwise
apply to a waste (for example, during
treatment of certain characteristic
wastes in a land-based unit), today’s
rule does not change that fact. In the
case of wastes listed solely for
ignitability, corrosivity, and reactivity
that do not exhibit a characteristic at the
point of generation, these wastes are
considered to never have been
hazardous and are not subject to 40 CFR
part 268.

E. Applicability of Contained-In Policy
to Excluded Wastes

1. Comment on Applicability of
Contained-In Policy to Excluded Wastes

One commenter, the Department of
Defense (DoD), requested that EPA
clarify the interaction of the contained-
in policy to the RCRA wastes that are
listed solely for ignitability, corrosivity,
and/or reactivity characteristics.

2. EPA Response to Comment on
Applicability of Contained-In Policy to
Excluded Wastes

The contained-in principle is the
basis for EPA’s longstanding
interpretation regarding application of
RCRA Subtitle C requirements to
mixtures of contaminated media and
hazardous wastes. Under the
‘‘contained-in’’ policy, EPA requires
that soil (and other environmental
media) be managed as hazardous wastes
so long as they contain listed hazardous
waste or exhibit a characteristic of
hazardous waste. EPA’s application of
the ‘‘contained-in’’ policy to regulate
media containing hazardous waste was
upheld by the D.C. Circuit Court of
Appeals in Chemical Waste
Management v. EPA, 869 F2d 1526,
1539–40 (D.C. Cir. 1989). See the LDR
Phase IV final rule 63 FR 28556, 28621
(May 26, 1998) for a detailed discussion
of the contained-in policy and the
Agency’s reason, at the time, not to

codify the contained-in policy for
contaminated soil.

Today’s final rule does not directly
affect the implementation of the
contained-in policy. However, wastes
that are contained in contaminated
media are eligible for the 40 CFR
261.3(g) exemption for wastes listed
solely for a characteristic. Therefore,
under today’s final rule, contaminated
media that contain a waste listed solely
for a characteristic would no longer
need to be managed as hazardous waste
when it no longer exhibits a
characteristic. However, consistent with
the regulation of other decharacterized
waste (and decharacterized
contaminated media), it may remain
subject to LDR requirements. (The final
rule, by providing that wastes excluded
under this section are subject to LDRs
‘‘as applicable,’’ applies the current
rules regarding LDR applicability to soil
containing hazardous waste. See, 40
CFR 268.49. For a detailed discussion of
this subject, see 63 FR 28556, 28617
(May 26, 1998).)

IX. What Were the Major Comments on
the Revision to 40 CFR 261.3 for Mixed
Wastes, and How Has EPA Responded
to Them?

A. 1999 Proposed Revision to 40 CFR
261.3 for Mixed Waste

In the 1999 proposal, EPA proposed a
change to 40 CFR 261.3 that would
exclude certain eligible mixed wastes
(i.e., wastes that are both hazardous and
radioactive) when they met the
conditions outlined in the proposed 40
CFR part 266, Subpart N, which
appeared in a separate Federal Register
Notice. 64 FR 63464 (Nov. 19, 1999).
EPA received comments from nine
commenters in response to the 1999
HWIR proposal concerning the
conditional exclusion from the mixture
and derived-from rules for mixed waste.
The commenters supported EPA’s
proposed conditional exemptions for
low-level mixed waste (LLMW). Many
of these commenters believed that such
an exemption was implicit in the mixed
waste proposal and necessary for the
proposed mixed waste conditional
exemptions to function effectively.
Many of these commenters also noted
that EPA’s proposal would help
eliminate much of the current regulatory
overlap associated with LLMW. One
commenter added that since the
implementation of LLMW management
under RCRA, it had been difficult to
find treatment/disposal capacity for its
limited quantities of mixed waste, and
the proposal would improve safety,
efficiency, cost and timeliness of LLMW
management. Several commenters

encouraged EPA to expedite its
implementation.

However, two commenters (both
Federal agencies) were concerned with
the proposed regulatory language for
implementing a conditional exemption
from the mixture and derived-from rules
for mixed waste. The commenters
believed it would be more appropriate
to pursue regulatory relief for low-level
mixed waste (LLMW) via the standards
proposed for 40 CFR part 266, Subpart
N rather than within the definition of
hazardous waste in 40 CFR 261.3. This
proposed exemption within 40 CFR
261.3 would provide an inconsistency
in the application of the MDF rules
between wastes mixed with or derived-
from the treatment of hazardous wastes
and wastes mixed with or derived-from
the treatment of LLMWs. The
commenters noted that the proposed
regulation for the transportation/
disposal conditional exemption for
mixed waste, section 266.305, exempts
the waste from certain RCRA
requirements (provided specified
conditions are met), but does not
exempt the waste from the definition of
hazardous waste.

EPA appreciates the support
expressed for the conditional exemption
for mixed waste mixtures and derived-
from wastes. In response to the apparent
confusion about how the proposed
regulatory language applies to these
conditionally exempt mixed wastes,
EPA has created a new section to 40
CFR 261.3, section (h), which more
carefully explains how the definition of
hazardous waste interacts with the
mixed waste conditional exemption.

B. 1995 Comments on Conditional
Exemptions for Mixed Waste

In EPA’s 1995 HWIR proposal, we
included a discussion of possible
conditional exemptions for mixed
wastes based on EPA’s HWIR modeling,
or on other conditions outlined in a
proposal developed by the Department
of Energy (DOE). EPA received
comments from 45 commenters
regarding this discussion, many of
whom urged EPA to separate mixed
waste from the HWIR rulemaking. DOE
has since withdrawn its proposal, and
EPA has developed a separate mixed
waste exemption, which is published
elsewhere in today’s Federal Register.
For a more detailed explanation of all
the mixed waste comments submitted as
part of the HWIR rulemakings, and
EPA’s response to those comments
please see Hazardous Waste
Identification Rule: Revisions to the
Mixture and Derived-From Rules
Response to Comments Document.
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17 CMA has since changed the name of the
organization to the American Chemistry Council
(ACC).

18 Note: EPA’s surface impoundment study was
completed March 2001. See U.S. Environmental
Protection Agency. Industrial Surface
Impoundments in the United States. EPA530–R–
01–005. Washington, D.C. March 2001.

X. What Were the Major Comments on
the Recommendations Submitted by the
Chemical Manufacturers Association
(CMA), and How Has EPA Responded
to Them?

In August 1999, EPA received a paper
from the Chemical Manufacturers
Association (CMA) 17 describing five
regulatory options for revising the
mixture and derived-from rules. CMA
forwarded these options seeking
regulatory relief for some specific high-
volume wastes that they believe are low-
risk and feel that EPA could propose to
exclude with very little delay. Although
we did not have sufficient time to
analyze these options in detail, we
included a discussion of them in the
1999 HWIR notice to allow for public
comment. Below is a short description
of each option, a summary of the
comments on the option, and EPA’s
response to the comments.

EPA is currently developing proposals
related to two of the suggestions that we
believe to be the most promising and
straightforward to address: expanding
the current headworks exclusion and
excluding certain combustion residues.
(see Sections X.A. and X.D.
respectively). We are also considering
additional proposals on the other
suggestions, but we believe more
analysis would first be necessary to
decide how to address specific issues
raised in the public comments. In
addition, we will consider whether
other opportunities exist for exempting
low-risk waste from full Subtitle C
regulation, including additional targeted
exemptions and efforts to streamline the
delisting program.

A. Expanding the Current Headworks
Exclusion

One option involves an expansion of
the current ‘‘headworks’’ exclusion in
40 CFR 261.3(a)(2)(iv)(A) and (B). The
headworks exclusion excludes from the
mixture rule wastewaters containing
small quantities of particular F-listed
solvents, based on the mass-balance
flow of these solvents through the
headworks of industrial wastewater
treatment systems. CMA’s options paper
requests that this exclusion be amended
in three ways.

First, CMA’s suggested revision
would allow direct monitoring of the
actual concentration of spent solvents in
untreated wastewater to demonstrate
compliance. The current requirement is
to perform a weekly mass balance of the
solvents entering the system. Losses due
to volatilization must be counted in the

mass balance determination under the
current system. We note that CMA’s
suggested wastewater monitoring would
provide accurate data at the point the
wastewater enters the treatment system,
but the losses due to volatilization
would not be counted in this approach.

Second, under CMA’s suggested
revisions, benzene, 2-ethoxyethanol, 2-
nitropropane, and 1,1,2-trichloroethane
would be incorporated into the list of
chemicals for exclusion. These four
chemicals were added to the 40 CFR
261.31 list of spent solvents in 1986 but
the exclusion does not currently include
these chemicals.

Third, under CMA’s suggested
revisions, multi-source leachate (F039)
derived solely from the disposal of the
spent solvents listed in 40 CFR 261.31
would be eligible for the exclusion.

(1) Summary of Comments on
Expanding Headworks Exclusion

EPA received comments from 13
commenters in response to the
discussion on expanding the headworks
exclusion. Of those comments, two were
received from industry, three were from
industry associations, three were from
utility companies or utility company
associations, three were from State
Agencies, one was from a Federal
Government Agency, and one was from
a waste management association. A
summary of the specific issues raised by
the commenters is provided below.

One state commenter noted that
CMAS’s suggested exclusion does not
account for volatilization, an important
factor considering the solvents involved,
if the wastewater treatment system is
not actually subject to Clean Air Act
controls. In addition, they noted that
CMA’s suggested exclusion addresses
whether and how RCRA should be
modified in the wastewater treatment
context, and they felt that this is a
matter that could be addressed
comprehensively following the
completion of the surface impoundment
study.18 One waste management
association commenter stated it was not
clear what the potential environmental
impact would be of expanding this
exclusion to additional chemicals.

The rest of the commenters supported
the CMA’s recommendations for
specific modifications to the mixture
rule to expand the headworks exclusion
in 40 CFR 261.3(a)(2)(iv)(A) and (B).
Commenters noted that subsequent to
the original headworks exclusion,
additions were made to the F code

solvent listings, but the corresponding
changes were not made to the list of
solvents in the headworks exclusion.
For consistency, benezene, 2-
ethoxyethanol, 2-nitropropane and
1,1,2-trichloroethane should be added to
the list of solvents allowed under the
headworks exclusion. One State added
that the circumstances and reasoning
that EPA used to support finalizing the
original exclusion remain valid for these
four solvents. Commenters also noted
that they believed EPA would determine
the appropriate headworks
concentration (i.e., either 1 part per
million or 25 parts per million). Also, it
is appropriate, practical, and
economical for a generator to manage
small amounts of spent solvent wastes
in a wastewater treatment system
subject to regulation under sections 402
and 307 (b) of the Clean Water Act.

Nine of the commenters supported the
use of direct monitoring of the actual
concentration of spent solvents in
untreated wastewater to demonstrate
compliance with the headworks
exclusion. Several commenters believed
direct monitoring would facilitate
documentation of compliance. A
Federal commenter noted that the
suggested changes would provide
accurate data at the point the
wastewater enters the treatment system,
but still would allow generators who
rarely discharge solvents into their
wastewater systems to use the current
method for verifying compliance.
Several commenters believed that the
mass-balance approach gives rise to a
number of problems due to the varying
degrees of precision in the underlying
measurements and, therefore, deters use
of this exclusion. Instead, direct
sampling and analysis methods are
much more straightforward to
implement and would provide more
accurate information about what
actually is being discharged to treatment
systems. A State commented that direct
monitoring provides the most definitive
information on the concentration levels
of hazardous constituents in a waste.
Direct monitoring would allow
generators to apply the exclusion to its
full intended regulatory limit. An
industry commenter recommended that
compliance with the regulatory levels be
measured on a rolling average basis
since flows may be variable. Several
commenters noted that they do not
believe that direct monitoring would
encourage volatilization. They noted
that EPA did not state directly that the
current measurement scheme needed to
account for volatilization when the
headworks exclusion was finalized and
it is not part of the current regulatory
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language. However, these comments
recognized that over the years, EPA has
explained in preamble language and
interpretive letters that it considered
accounting for volatilization losses to be
necessary to prevent facilities from
volatilizing solvents in order to be
eligible for the exclusion. In the years
subsequent to the statement, EPA has
issued a number of regulations
addressing air emissions of organics,
including the listed solvents. Because
EPA has addressed these potential air
emissions by regulations which focus
specifically on these emissions, the
commenters felt that there is no need for
the headworks exclusion to have to
account for them as well.

One State commenter did not support
the inclusion of multi-source leachate
(F039) in the headworks exclusion, even
though the leachate might be derived
from the disposal of solvent wastes. The
commenter noted that leachate might
contain any variety of hazardous
constituents, due to the presence of
characteristic wastes or non-hazardous
wastes. The commenter further noted
that it would be difficult to determine
whether the headworks exclusion, if
modified in this manner, would protect
human health and the environment
sufficiently. The commenter did state
that if the discharge is regulated under
the Clean Water Act (CWA), this may
provide a reasonable amount of
assurance with respect to exposure
paths, relating to the wastewater
discharge.

Six of the commenters supported
extending the exclusion to multi-source
leachate (F039) derived solely from the
disposal of the spent solvents in 40 CFR
261.31. A Federal commenter noted that
in many cases, leachate is contaminated
with barely detectable concentrations of
F-listed solvents, yet the leachate still is
classified as hazardous waste. By
allowing the wastewater to be
discharged for treatment to a wastewater
treatment or pre-treatment system
regulated under the CWA, EPA would
encourage remediation by lowering
treatment costs. The commenter also
stated that EPA must believe that the 1
ppm/25 ppm concentration limits
established under the existing rules are
protective of human health and the
environment, so extending those limits
to wastes derived from the land disposal
of certain listed solvents should be
adequately protective.

Several commenters noted that the
advent of the multi-source leachate
waste code simplified some hazardous
waste management by applying the
single listing code to hazardous waste
leachate. However, this streamlining did
create some unintended consequences.

Leachate generated solely from F001–
F005 solvents no longer qualified for the
headworks exclusion, even though the
composition of the leachate was
virtually identical to dilute non-leachate
F001–F005 streams. Therefore, even
though F039 leachate derived solely
from F001–F005 wastes are exactly the
same in chemical composition as the
wastes from which they are derived,
they cannot be treated in the same
treatment train. They must be segregated
and handled in separate tank-based
systems or shipped off site for treatment
and disposal causing additional cost but
providing no additional environmental
protection. One industry commenter
recommended that EPA issue a
technical correction or clarification
notice with or before promulgating the
final HWIR rule to address this problem.
Under CMA’s recommendation, the
headworks exclusion rationale for the
solvent wastes from ongoing production
processes would be applied equally to
solvent wastes leaching from a landfill.
Both are treated equally well in the
wastewater treatment plant at these low
concentrations, so there is no
justification for regulating them
differently.

(2) EPA Response to Comments on
Expanding the Headworks Exclusion

EPA agrees that there is merit in
proposing to expand the current
exclusions in 40 CFR 261.3(a)(2)(iv)(A)
and (B) (the ‘‘headworks’’ exclusion) to
include the four solvents listed in 1986:
benzene, 2-nitropropane, 2-
ethoxyethanol, and 1,1,2-
trichloroethane, and we are currently
developing a proposal on such an
expansion. In the proposal, EPA will
take into account the issues raised by
the commenters, including
environmental impacts of the expanded
exclusion, and the use of any available
surface impoundment study data. In the
meantime, we welcome any data or
additional feedback from the public on
this topic.

We will also evaluate in this proposal
the issue of measurement versus mass
balance calculation as a part of the
implementation of the headworks rule.
EPA agrees that in the past 20 years,
significant new Clean Air Act
regulations have come into effect that
may address some of the concerns about
deliberate volatilization. In developing a
proposed revision to the monitoring
requirements for the headworks rule, we
would take into account the issue raised
by the commenters, including the issues
concerning volatilization. We welcome
any additional data the public has to
support such a change.

EPA is also interested in possible
applications in which solvent-only
landfill leachate may be sent to a
wastewater treatment facility. We are
concerned, however, about possible
difficulties in determining whether a
landfill has received only solvent
wastes. As part of the investigation, EPA
would need more information
characterizing possible ‘‘solvent waste
only’’ landfills. We welcome any
additional data the public has on these
landfills.

B. Excluding Hazardous Waste Leachate
Another of the suggested regulatory

options involves leachate derived from
the land disposal of listed hazardous
waste which is subsequently managed
in a system regulated under the Clean
Water Act. CMA argues that the leachate
is both physically and chemically
dissimilar from the wastes that were
originally listed. Under the option
presented, leachate would not be
hazardous, even when generated from
the treatment, storage or disposal of
hazardous waste, unless it exhibited one
or more of the hazardous waste
characteristics of 40 CFR Part 261,
Subpart C.

(1) Comments on Excluding Hazardous
Waste Leachate

EPA received comments from eight
commenters in response to excluding
leachate. Of those comments, three were
received from industries, one was from
an industry association, three were from
State Agencies, and one was from a
waste management association. A
summary of the specific issues raised by
commenters is provided below.

The waste management association
did not support the exclusion, noting
that treatment tanks that are part of a
Clean Water Act (CWA) system already
are conditionally exempt. Thus, it was
not clear to the commenter why a more
expansive exclusion was advisable,
particularly because leachate from
hazardous wastes ‘‘may often contain
toxic constituents that are not subject to
NPDES discharge limits or water quality
standards.’’ Also, one State did not
support the exclusion noting that many
organics of concern are not covered by
the toxicity characteristic. Furthermore,
the State commenter believed that it
would be inappropriate to exclude these
wastestreams without examining the
results of the surface impoundment
study, particularly without any
supporting data on the physical/
chemical properties of the leachate and
its associated risks. Finally, these State
comments claimed that there is no
generic way to tell if these leachates will
pose a problem. They could be very
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19 Development Document for Final Effluent
Limitations Guidelines and Standards for the
Landfills Point Source Category, EPA–821–R–99–
019, U.S. EPA, January 2000.

different from unit to unit depending
upon what type of waste has been
placed in the unit. The commenter also
felt that there could be an air emission
problem or the leachate could cause the
sludge to become hazardous. Instead,
the State commenter thought industries
should go through a case specific
delisting for these wastes.

One State commenter did not
understand CMA’s proposal to exclude
leachate from the derived-from rule.
Currently, F039 leachate waste is
subject to Part 268 land disposal
restriction requirements and could be
treated onsite in a tank or container
within 90 days of generation without a
permit. If this treated waste was an
industrial wastewater discharge that
was a point source discharge subject to
regulation under section 402 of the
Clean Water Act, it would be eligible for
the 261.4(a)(2) exclusion. In that case
the wastewater would not be a solid
waste. The State wondered if CMA was
proposing that F039 be exempt from
LDR requirements. If that was the case,
the State did not support such a
recommendation.

One State commenter stated that there
may be merit in excluding leachate
resulting from the land disposal of a
listed hazardous waste when the
leachate is subsequently managed in a
wastewater treatment system regulated
under the CWA. However, to make a
definitive decision, the State expressed
a need to evaluate constituent
concentration data, current management
practices, environmental injury cases
caused by the residues, and whether the
residues commonly exhibit a hazardous
waste characteristic. Since (1) the
leachate is generated from landfills
where only treated hazardous wastes are
disposed, and (2) bonafide treatment has
occurred and the residues are physically
and/or chemically different from the
hazardous wastes they were generated
from, the State believed it was
appropriate to view the residues as
newly generated wastes and impose
RCRA regulation only if the waste
exhibited a hazardous waste
characteristic.

The rest of the commenters believed
that EPA should consider leachate from
hazardous waste landfills to be a newly
generated waste rather than derived-
from waste. As a newly generated waste,
it would be subject to regulation if it
failed one or more hazardous waste
characteristics, but would no longer be
subject to hazardous waste regulation
solely because the landfill accepted
listed hazardous wastes. Several
commenters noted that most POTWs
would not accept direct discharges of
listed hazardous waste, even if the

leachate met all applicable effluent
guidelines and other standards. As a
result, several commenters noted that
they must use costly and unnecessary
incineration or other treatment at off-
site facilities. In addition, the
transportation and management from
sending the wastes off-site actually may
increase environmental risks and energy
usage relative to the protective and cost-
effective management in industrial
wastewater systems. Several
commenters noted that both landfills
and land treatment units, as defined by
RCRA, generate a leachate when
constructed with a bottom liner.
Leachate from either type of unit should
qualify for the exclusion so long as it
did not fail for a hazardous
characteristic and the wastewater
treatment system receiving the leachate
was subject to regulation under the
CWA. Two commenters also
recommended as an alternative to
considering leachate from hazardous
waste landfills to be a newly generated
waste, that EPA make it eligible for the
headworks exclusion.

(2) EPA Response to Comments on
Excluding Hazardous Waste Leachate

At this time, EPA is still considering
the suggested regulatory exclusion for
leachate derived-from landfilled
hazardous waste as well as other
specific exemption options, but we first
need to evaluate several important
issues. As noted in the comments, most
hazardous waste leachate is regulated
under a separate waste code, F039. To
date, we have received no information
that would cause us to reconsider that
listing, although we would welcome any
data that might be helpful in such a re-
evaluation. However, in the most recent
EPA study of landfill leachate
characteristics (65 FR 3007, January 19,
2000), we found considerable
differences between the leachate
samples from hazardous and those from
non-hazardous landfills in both
numbers of constituents of concern and
their concentrations. Hazardous waste
landfill leachate contained a greater
number of constituents than non-
hazardous waste landfill leachate, and
constituents found in both hazardous
and non-hazardous waste landfill
leachate were generally present in
hazardous waste landfill leachate at
concentrations an order of magnitude
higher than those found in non-
hazardous waste landfill leachate.19 As
noted in the comments, these pollutants

can include many organic hazardous
constituents not covered by the Toxicity
Characteristic. Absent a risk assessment,
it is not possible to determine whether
the levels of these constituents pose
unacceptable risk. However, the
presence of these constituents is a
strong indication that more study would
be needed before developing an
exemption for hazardous waste leachate.

C. Excluding Hazardous Waste
Aggressive Biological Treatment
Residues

Another suggested regulatory option
involves excluding residues from the
biological treatment of listed hazardous
wastewaters. CMA argues that theses
wastes are both physically and
chemically dissimilar from the wastes
that were originally listed. In addition,
CMA notes that biological treatment can
greatly reduce or eliminate organic
chemicals. Under the options presented
in CMA’s discussion papers, these
wastes would not be hazardous, even
though they are generated from the
treatment, storage or disposal of
hazardous waste, unless they exhibit
one or more of the hazardous waste
characteristics of Subpart C of 40 CFR
part 261.

(1) Comments on Excluding Residues
From Aggressive Biological Treatment
of Hazardous Waste

EPA received comments from 10
commenters in response to the CMA
recommendation to exclude aggressive
biological treatment residues from the
derived-from rule. Of those comments,
four were received from industries, two
were from industry associations, three
were from State Agencies, and one was
from a waste management association. A
summary of the specific issues raised by
commenters is provided below.

The waste management association
did not support excluding sludges
derived from the biological treatment of
listed hazardous wastes. The commenter
noted that the sludges typically contain
concentrations of heavy metals that
warrant further treatment and Subtitle C
disposal. EPA’s listing background
document for F006 electroplating
sludges, for example, provides data on
the presence of lead, cadmium,
chromium and other toxic metals in
such wastewater treatment sludges.

Two States did not support the
exclusion, noting that these sludges can
continue to pose a threat to human
health and the environment and should
continue to be subject to the derived-
from rule. The States also believed that
these wastes should meet land disposal
restriction (LDR) treatment standards,
just as any other listed hazardous waste
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20 EPA 1990. LDR Determination of Waste Stream
Dilution, Letter from Jeffery Denit, Deputy Director,
Office of Solid Waste to Bruce Smith, Director,
Office of Hazardous Waste Programs, EPA Region
III, October 14, 1990. [FAXBACK 13414, PPC
9551.1990(06)]

21 EPA 1987. K035 Listing and Inclusion of
Sludges from Biological Treatment of Creosote
Production Wastes, Letter from Bruce R. Weddle,
U.S. EPA, to Jordan Dern, Koppers Company, Inc.,
December 11, 1987. [FAXBACK 13105, PPC
9444.1987(52)].

22 U.S. EPA 1991. Draft Region VIII Policy on
‘‘Aggressive Biological Treatment’’, Letter from
Robert L. Duprey, Director, Hazardous Waste
Management Division (EPA Region VIII) to Sylvia
K. Lowrance, Director, Office of Solid Waste, April
19, 1991 (Ref: 8HWM–RI)

is required to meet a treatment standard
before being disposed in a permitted
Subtitle C facility. One State noted that
EPA proposed the retention of the
mixture and derived-from rules in part
because of the potential toxicity of
wastewater treatment sludges. (See 64
FR 63389, November 19, 1999).

One State commenter noted that there
may be merit in excluding aggressive
biological treatment residues. However,
to make a definitive decision, the State
would need to evaluate constituent
concentration data, current management
practices, environmental injury cases
caused by the residues, and whether the
residues commonly exhibit a hazardous
waste characteristic. Since wastewater
treatment is a bonafide treatment
method proven to detoxify or otherwise
treat hazardous waste and the residues
are physically and/or chemically
different from the hazardous wastes
they were generated from, the State
believed it was appropriate to view the
residues as newly generated wastes and
impose RCRA regulation only if the
waste exhibited a hazardous waste
characteristic.

The rest of the commenters supported
excluding sludges derived from the
biological treatment of listed hazardous
wastes. Many commenters noted that
industrial biosludges currently are
overmanaged as hazardous wastes at a
high cost to industry. Several
commenters added that residues from
biological treatment processes have
reduced organic constituent
concentrations significantly relative to
the original waste. Commenters noted
that most listed wastewaters are 99%
water and are therefore substantially
different in terms of potential for
environmental harm than a non-
wastewater form of the same waste.
Also, residues derived from aggressive
biological treatment are fundamentally
different (both chemically and
physically) from the originally listed
wastes and these residues should be
considered a new point of generation.
One commenter submitted data on the
concentration of chemicals in a
combined treatment sludge.

Additionally, commenters claimed
that in recent hazardous waste listings,
EPA has recognized that treatment
sludges do not necessarily present any
significant environmental hazard even
when there is sufficient hazard in the
waste as generated to warrant listing by
EPA (e.g., wastewater treatment sludges
from carbamates, anthraquinone, and
chlorinated aliphatics). Commenters
also noted that public reporting of these
very large volumes of derived-from
waste misleads the public over the

amount of actual hazardous waste in
their communities.

Several commenters believed that
there should not be a specific contingent
management requirement associated
with the excluded biosludge. Rather, the
sludge would be subject to state
industrial non-hazardous waste RCRA
(Subtitle D) programs, including
restrictions on industrial non-hazardous
waste landfilling, combustion and other
management options. Since industrial
biosludge resulting from an aggressive
biological treatment system is not
significantly different from sewage
sludge, the commenters expected that
any restrictions placed on the use of
sewage sludge would likewise apply to
excluded sludge.

A few commenters pointed out that
the LDR program for characteristic
wastes has over the years established
new points of generation. The
commenters noted that in the LDR
program, EPA recognized that various
treatment residuals differ from the
wastes from which they are derived and
should not continue to be regulated as
the same wastes. In at least three other
situations, EPA has made a specific
determination that the generation of
wastewater treatment biosludge
constitutes a new point of generation,
generally on the basis that the
wastewater being treated falls into one
treatability group and the resultant
sludge into another. They are: (1) Sludge
from the treatment of U154
contaminated groundwater—The sludge
is considered newly generated waste
because it is a different treatability
group than the wastewater being
treated—sludge generated from treating
non-ignitable wastewaters not derived
from hazardous waste (03/21/96 Berlow,
EPA to Day, Bryan Cave, LLP); (2) LDR
notification requirements for
wastewaters and sludges—LDR
requirements apply only to wastes that
are hazardous at the point of generation.
Non-hazardous sludges removed from a
wastewater treatment unit require no
LDR notification. The requirement to
identify and treat for underlying
hazardous constituents (UHCs) is not
applicable to wastewaters managed in
centralized wastewater treatment
systems subject to the CWA or to
sludges that are not hazardous at the
point of generation (05/01/97
Cotsworth, EPA to Dolce, Award
Environmental Inc.); and (3)
applicability of land disposal
restrictions to tank-based wastewater
treatment systems—LDRs do not apply
to waste managed in systems that are
entirely tank-based; sludge generated
from wastewater treatment belongs to a
different treatability group, and is

therefore a newly generated waste that
should be evaluated at the point of
generation (03/29/97 Berlow, EPA to
Day, Bryan Cave, LLP).

(2) EPA Response to Comments on
Excluding Residues From Aggressive
Biological Treatment of Hazardous
Waste

EPA is considering a tailored
exclusion for biological treatment
residues, but does not believe that a
blanket exclusion from the mixture and
derived-from rules is appropriate for
such wastes. Not all wastestreams are
amenable to biological treatment, and
the composition of the residuals
generated from biological treatment
would vary greatly depending on the
influent and on the efficacy of the
treatment system.

We have, in the past, determined that
biological treatment systems are
inappropriate for metals and could
result in impermissible dilution under
the LDR program.20 We have also
denied a delisting petition for K035
sludges resulting from aerated biological
treatment of creosote in a surface
impoundment in part because of
downgradient groundwater
contamination.21 In addition, we have
information that facilities have
attempted to avoid generating F037 and
F038 wastes by adding minimal aeration
to primary treatment units and claiming
the sludges from these units as
excluded.22

However, EPA believes there may be
merit to the idea of regulating certain
types of biological treatment residues
differently. As noted in the comments,
we have in the past excluded certain
types of biological treatment wastes
from regulation (see, for example, 40
CFR 261.3(c)(2)(ii)(D)). There may be
other types of waste similarly amenable
to biological treatment. Before
developing such a regulatory proposal,
EPA would first gather and analyze data
on biological treatment waste.
Therefore, any such data would be
welcomed by the Agency.
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D. Excluding Hazardous Waste
Combustion Residues

Another of CMA’s suggested options
involves excluding residues from the
combustion of listed hazardous waste.
CMA argues that these wastes are both
physically and chemically dissimilar
from the wastes that were originally
listed. In addition, CMA notes that
combustion can virtually eliminate
organic chemicals. Under the options
presented in CMA’s discussion papers,
these wastes, which would include
combustion ash, slag, air pollution
control residue and scrubber water,
would not be hazardous, even though
they are generated from the treatment,
storage or disposal of hazardous waste,
unless they exhibit one or more of the
hazardous waste characteristics of 40
CFR part 261, Subpart C.

(1) Comments on Excluding Hazardous
Waste Combustion Residues

EPA received comments from 15
commenters in response to the CMA
recommendation to exclude hazardous
waste combustion residues. Of those
comments, seven were received from
industries, two were from industry
associations, four were from State
Agencies, one was from a waste
management company, and one was
from a waste management association. A
summary of the specific issues raised by
commenters is provided below.

One waste management association
and two State commenters did not
support excluding combustion residues,
noting that there is a great deal of
variability in combustion residues.
While some organic compounds are
destroyed effectively by the combustion
process, the residue may contain
persistent constituents (e.g., dioxins and
metals) that are toxic. Accordingly,
while the combustion byproducts may
be physically and chemically dissimilar
from the listed waste it is derived from,
the byproducts have toxic properties
that could cause environmental
degradation. The commenters believed
that relying on the TC by itself fails to
provide adequate protection of human
health and the environment. The
commenters mentioned that not all
metals of concern are covered by the TC.
They also noted that the TC only
measures potential risks via the
groundwater pathway, and it is not
definitive that groundwater is the
driving risk pathway for these wastes.
Because the TC approach does not
comprehensively evaluate potential
risks, wastes that do not exhibit
hazardous waste characteristics are not
necessarily non-hazardous. In addition,
one State commenter believed it was

prudent to wait for EPA’s anticipated
action on proposed combustion residues
to address the physical and chemical
properties of these wastes before any
action is taken on CMA’s proposal.

Two State commenters stated that
there may be merit in excluding
residues from the combustion of listed
hazardous wastes. However, to make a
definitive decision, one State would
need to evaluate constituent
concentration data, current management
practices, environmental injury cases
caused by the residues, and whether the
residues commonly exhibit a hazardous
waste characteristic. Since bonafide
treatment has occurred and the residues
are physically and/or chemically
different from the hazardous wastes
they were generated from, the State
believed it was appropriate to view the
residues as newly generated wastes and
impose RCRA regulation if the waste
exhibited a hazardous waste
characteristic. Another State commenter
believed an exclusion for combustion
residues could be appropriate if the
combustion takes place in a permitted
(not interim status) hazardous waste
combustion device; any listed wastes
are listed for organic hazardous
constituents only; the residual must not
exhibit any characteristics; and the
residues meet LDRs, including
standards for underlying constituents.
This approach would protect human
health and the environment fully and
would allow many combustion residues
to exit Subtitle C regulation once LDRs
are met.

The rest of the commenters believed
that EPA should consider residues from
hazardous waste combustion to be a
new point of generation. These
combustion residuals substantially
differ in their physical and chemical
makeup from the original listed
hazardous wastes from which they are
derived. Subtitle C regulation is not
needed for such combustion residuals,
especially if the residues do not exhibit
hazardous characteristics. Instead, the
residues can be managed adequately
and protectively as industrial non-
hazardous waste or discharged under
the Clean Water Act. The commenters
believed that the high cost of regulating
these materials as hazardous waste
purchases little or no increased
protection of human health and the
environment. The hazardous waste
combustion process destroys virtually
all of the organics in the listed wastes
from which these residuals are derived,
and the Toxicity Characteristic limits for
metals are virtually the same as the
health-based limits EPA-established for
excluding Bevill wastes from Subtitle C
regulation. One commenter submitted

information on the operating parameters
and limits for their combustion unit and
the concentrations of the sludge from
incinerator scrubber water generated.

One industry commenter noted that in
combustion-related rulemakings, EPA
consistently has maintained that well-
operated and maintained combustion
units can achieve high combustion
efficiencies and can be operated in a
manner that is protective of human
health and the environment. Therefore,
the commenter recommended the
exclusion be limited to residues from
units that continuously monitor stack
emissions of CO, and do not exceed a
CO level of 100 ppmv measured as an
hourly rolling average.

While agreeing with CMA’s proposal,
one association commenter believed it
should be extended to combustion
residues from facilities operating
pursuant to 40 CFR part 266, subpart F,
specifically residues from precious
metal reclamation operations. The
commenter noted that the recovery of
precious metals from hazardous waste is
not a TSDF operation, and the units are
not permitted under the same CFR
sections. The commenter added that
precious metal-bearing residues also are
environmentally safe for two additional
reasons: (1) Precious metal-bearing
residues must not exhibit one or more
of the characteristics of hazardous waste
and (2) the residues must contain
economically significant amounts of
precious metals (to partake of the
authority of 40 CFR 266.100(f)), and
thus such wastes will be further
reclaimed rather than disposed,
ensuring environmentally protective
management.

One commenter supported the use of
the TCLP extract concentration limits in
Appendix VII to 40 CFR part 266 as the
criteria for excluding combustion
residues. Several commenters also
believed that solid residues from
hazardous waste combustion units that
do not exhibit any toxicity characteristic
should be considered industrial non-
hazardous waste. As such, the materials
would be subject to state industrial non-
hazardous waste programs.

(2) EPA Response to Comments on
Excluding Hazardous Waste
Combustion Residues

EPA is considering a possible
exclusion for certain combustion
residues, but does not believe that a
blanket exclusion from the mixture and
derived-from rules is appropriate for
such wastes. Although hazardous waste
combustors must meet at least 99.99%
DRE (destruction and removal
efficiency), metals and certain organics
may only be transferred to a residue.
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23 See table 1, EPA 2000. Releases of Hazardous
Constituents Associated with Mixture and Derived-
from Wastes (An Update) U.S. EPA, April 2000.

The constituents can become
significantly concentrated in the
residue. EPA does not believe that stack
emissions are a reliable measure of the
risk posed by the combustion residue; in
fact, as technology improves the
removal capability of air pollution
control devices, the resulting residue
will likely have greater concentrations
of hazardous constituents and may pose
unacceptable risks if mismanaged. In
addition, several of the mixture and
derived-from waste damage cases that
EPA has identified are a result of
improper disposal of combustion
residues.23

In addition, EPA is particularly
concerned about the possible formation
of dioxins and furans during hazardous
waste combustion. In the September
1999 combustion rule, we noted that
there is ‘‘a considerable body of
evidence’’ to show that dioxin and furan
compounds can be formed in the post-
combustion regions of hazardous waste
combustors (see 64 FR 52994). Because
of this concern, we have added these
dioxin and furan compounds to
Appendix VIII of 40 CFR part 266,
which lists products of incomplete
combustion (PICs) likely to be found in
stack effluents.

However, EPA is considering a
proposed tailored exclusion for certain
combustion residues. For example, EPA
is currently developing for public
comment a proposed exclusion that
focuses on wastes that have been
slagged to liquefaction. These slagged
wastes are unique because the high
temperatures associated with
liquefaction (2100°F, typically) appear
to eliminate organic chemicals,
including PICs, and generate a slagged
residue which is a glassy, liquid, molten
material that, when cooled, forms a
potentially durable, homogeneous, solid
mass. This combination of elimination
of organic chemicals and change in
physical form (which can reduce risk
from non-groundwater pathways) make
these slagged residues potential
candidates for de-regulation. However,
the liquefaction process does not reduce
the concentration of toxic metals in the
waste, which we would need to evaluate
for potential risks to human health and
the environment. EPA is planning to
address this issue, as well as other
possible tailored exclusions for
combustion residues, in the upcoming
proposal.

E. Expanding the Current De Minimis
Exclusion

A final regulatory option to revise the
mixture and derived-from rules would
expand a current exclusion for ‘‘de
minimis’’ losses that result from the
manufacture of commercial chemical
products. The current exclusion, found
in 40 CFR 261.3(a)(2)(iv)(D), excludes
small losses of a commercial chemical
product that can result from normal
handling of the chemicals during the
manufacturing process. The existing
exclusion applies to commercial
chemical products or intermediates,
when they are lost during the
manufacturing operation and are
subsequently managed as a wastewater
subject to regulation under the Clean
Water Act (CWA) (see 46 FR 56586).
The suggested expansion of this option
would also exclude small losses from
the normal handling of all listed
hazardous wastes (instead of just
commercial chemical products) when
managed as a wastewater under the
CWA. One rationale for the current ‘‘de
minimis’’ exclusion is that a facility has
little economic incentive to allow spills,
leaks or other losses of commercial
products. With respect to wastes, CMA
believes that tank, container and air
emission management standards of 40
CFR parts 264 and 265, subparts I, J, BB,
and CC serve to encourage safe
management of these wastes.

(1) Summary of Comments on
Expanding the Current De Minimis
Exclusion

EPA received comments from 15
commenters in response to the
suggested expansion of the de minimis
exclusion. Of those comments, six were
received from industries, four were from
industry associations, three were from
State Agencies, one was from a Federal
Government Agency, and one was from
a waste management association. A
summary of the specific issues raised by
commenters is provided below.

Three commenters did not support
the exclusion, believing that the
exclusion might serve as an incentive
for generators to spill or leak listed
wastes into non-hazardous wastewater
systems if those wastes were eligible for
an exclusion. The current exclusion
exists for commercial chemical products
and companies typically ensure that raw
materials/products are handled in a
manner which would minimize losses,
as these materials/products are valuable.
The commenters did not believe that
companies necessarily would take the
same amount of care to prevent losses
of listed wastes, if those wastes were
excluded from Subtitle C.

One State commenter supported the
exclusion. However, the State believes
that rinsate from large hazardous waste
containers that are rendered empty
should be outside the definition of a de
minimis loss. Large containers such as
tanker trucks could contain substantial
quantities (possibly hundreds of
gallons) of hazardous waste. Such a
volume of hazardous waste is outside
the scope of losses that should be
defined as de minimis and should not
be defined as such.

One industry commenter stated that it
was not clear from the preamble
discussion what was meant by ‘‘rinsate
from empty containers or from
containers that are rendered empty by
that rinsing.’’ The commenter noted that
rinsate from containers that held
hazardous waste ‘‘generally contains
concentrations of hazardous
constituents which are at least as high
as the original waste’’ and may contain
significant quantities of solids. The
quantities used to rinse containers of
this type also may be significant
depending upon the level of
contamination in the container. In some
cases it is not possible to clean a
container to the point of being empty
under the RCRA regulations and the
container has to be disposed of as
hazardous waste. The commenter
believed that this issue must be clarified
further before any exclusion could be
considered. An industry association
commenter also noted that the CMA
proposal did not identify adequately the
wastes for which the exclusion would
operate. Since RCRA-empty container
rinsate is already excluded, the
commenter believed it should be
specified that any exclusion need only
address acute hazardous waste rinsate.

The rest of the commenters supported
expanding the de minimis exclusion to
all listed wastes. Several commenters
believed that the exclusion could be
extended beneficially to cover the very
small losses from the normal handling
of all listed wastes. The stringent
regulation of hazardous waste handling
at the site of generation means that few
losses of this type would be expected to
occur. The ability to manage de minimis
losses of listed wastes as non-hazardous
would ease RCRA compliance
significantly without compromising the
integrity of the NPDES wastewater
treatment system or protection of
human health and the environment.

The commenters noted that there was
no reason to assume that a non-
hazardous industrial wastewater
treatment facility was any less capable
of providing adequate treatment of the
hazardous constituents found in listed
wastes. EPA’s stringent container and
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tank management standards in 40 CFR
parts 264 and 265 subparts I and J, and
air emission standards in subpart CC,
serve as powerful incentives to properly
manage these wastes to minimize the
occurrence of ‘‘de minimis’’ losses. The
Federal commenter supported the
expansion, noting that it would provide
to military installations the same level
of regulation as is currently applicable
to manufacturing industries. One
industry commenter recommended that
facilities wishing to take advantage of
this exclusion be required to develop
and implement written Best
Management Practices (BMP) for all
loading, unloading and transfer
operations which are designed to
minimize spills and prevent abuse of
the exclusion.

One commenter questioned why EPA
never has set out a scientific rationale
by which it reserves the discriminatory
use of the de minimis rule to those
engaged in the manufacturing process
and denies it to all others, including
stand-alone bulk liquid commercial
chemical storage terminals. The
commenter also suggested that de
minimis losses include those from
normal material handling operations
(e.g., spills from the unloading or
transfer of materials from bins or other
containers, leaks from pipes, valves or
other devices used to transfer materials);
minor leaks of process equipment,
storage tanks or containers, leaks from
well-maintained pump packings and
seals; sample purgings; relief device
discharges; discharges from safety
showers and rinsing and cleaning of
personal safety equipment; and rinsate
from empty containers or from
containers that are rendered empty by
that rinsing.

Another commenter believed that
there would be significant benefits from
allowing de minimis losses of
commercial chemical products from
laboratories to be covered by the current
regulatory exclusion. The types of
commercial chemical products being
used and tested in the laboratory also
could be expected to be amenable to
effective treatment in an on-site
wastewater treatment system. The
commenter noted that significant time,
effort and cost is involved in segregating
and capturing these types of de minimis
losses from on-site laboratories.

(2) EPA’s Response to Comments on
Expanding the Current De Minimis
Exclusion

EPA is considering the possibility of
expanding the current de minimis
exclusion for wastes managed in a
wastewater treatment system subject to
the Clean Water Act. However, EPA is

concerned about the possible negative
incentives that might result from
extending the de minimis exclusion to
wastes listed in 40 CFR 261.31 and
261.32 (F and K wastes, respectively).
As noted in the comments, there is a
direct economic incentive to ensuring
that raw materials/products are handled
in a manner which would minimize
losses, as these materials/products are
valuable. This incentive does not exist
for hazardous waste. The concept of ‘‘de
minimis’’ is also variable, depending on
the quantities of material handled and
the relationship of those quantities with
the flowrate of the facility’s wastewater
treatment plant. However, EPA realizes
that separation of small leaks of certain
hazardous wastes can sometimes be
impractical.

One possible approach would be to
base the concept of ‘‘de minimis’’ on
some fixed quantity of the waste, such
as a Reportable Quantity (RQ) in
Superfund regulations (see 40 CFR
302.4 and Table 302.4). By statute, all
hazardous wastes must be given an RQ.
EPA may pursue the concept of de
minimis related to RQs (or some fraction
or multiple thereof) as we consider this
issue further. In pursuing such a change,
EPA would do so through a proposed
rulemaking.

In conclusion, EPA is currently
developing proposals related to two of
the suggestions that we believe to be the
most straightforward to address:
expanding the current headworks
exclusion and excluding certain
combustion residues (see Sections X.A.
and X.D. respectively). We will also
consider developing additional
proposals on the other suggestions as
well as other targeted exemptions, but
we believe more analysis would first be
necessary to decide how to address
specific issues raised in the public. EPA
welcomes any information or data that
would help us in developing these
analyses.

State Authorization

XI. How Will Today’s Regulatory
Changes Be Administered and Enforced
in the States?

Under section 3006 of RCRA, EPA
may authorize qualified States to carry
out the RCRA hazardous waste program
within the State. Following
authorization, we maintain independent
enforcement authority under sections
3007, 3008, 3013, and 7003 of RCRA,
although authorized States have
enforcement responsibility. An
authorized State could become
authorized for today’s regulatory
changes by following the approval
process described under 40 CFR 271.21.

See 40 CFR part 271 for the overall
standards and requirements for
authorization.

We are finalizing the retention of the
mixture and derived-from rules. Most
states have already received
authorization for the mixture and
derived-from rules as they currently
stand. The rules are already in effect in
those authorized States. Those states
that are already authorized for the
mixture and derived-from rules do not
need to obtain authorization for those
rules again. We are also revising those
rules under the authority of sections
3001(a), 3002(a), and 3004(a) of RCRA.
These revisions will not go into effect in
authorized States until they adopt the
revisions and receive authorization from
us for the revision to their regulations.

None of today’s revisions are more
stringent or broaden the scope of the
existing Federal requirements.
Authorized States are not required to
modify their programs when we
promulgate changes to Federal
requirements that are less stringent
than, or that narrow the scope of,
existing Federal requirements. This
flexibility stems from RCRA section
3009, which allows the States to impose
(or retain) standards that are more
stringent than those in the Federal
program. (See also 40 CFR 271.1(i)).
Therefore, States are not required to
adopt the revisions to the mixture and
derived-from rules in today’s rule,
although EPA will strongly encourage
their adoption.

Administrative Requirements

XII. How Has EPA Fulfilled the
Administrative Requirements for This
Rulemaking?

Several statutes and executive orders
apply to rulemaking. Below is an
explanation of how we address the
requirements in those provisions:

A. Executive Order 12866:
Determination of Significance

Under Executive Order 12866 (58 FR
51,735 (Oct. 4, 1993)), EPA must
determine whether a regulatory action is
‘‘significant’’ and, therefore, subject to
OMB review and the other provisions of
the Executive Order. The Order defines
a ‘‘significant regulatory action’’ as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

VerDate 11<MAY>2000 15:58 May 15, 2001 Jkt 194001 PO 00000 Frm 00077 Fmt 4701 Sfmt 4700 E:\FR\FM\16MYR2.SGM pfrm10 PsN: 16MYR2



27294 Federal Register / Vol. 66, No. 95 / Wednesday, May 16, 2001 / Rules and Regulations

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or rights and
obligations or recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Pursuant to the fourth term of
Executive Order 12866, we have
determined that this rule is a
‘‘significant regulatory action’’ because
there are novel policy issues arising out
of legal mandates. As such, this action
was submitted to OMB for review.
Changes made in response to OMB
suggestions or recommendations are
documented in the docket to today’s
rule.

Although today’s final rule is not
‘‘economically significant,’’ the Agency
prepared an economics background
document in support of today’s rule,
titled Economic Assessment of the U.S.
EPA’s 2001 Final Rule Revising the
Mixture and Derived-From Rules.

There are currently 29 hazardous
waste codes within the RCRA program
listed solely for ignitability (I),
corrosivity (C), and/or reactivity (R)
characteristics. Today’s rule excludes
these wastes from RCRA Subtitle C
regulation, if such wastes are de-
characterized and meet the associated
LDR treatment standards.To estimate
the potential economic impact of
excluding these 29 characteristically-
listed RCRA waste codes, we analyzed
the type and quantity of industrial
hazardous wastes contained in the two
databases: the 1986 ‘‘Generator Survey’’,
and the 1996 ‘‘National Hazardous
Waste Constituent Survey.’’ These two
databases are described in the Economic
Assessment background document.

This exclusion is expected to benefit
the relevant segment of the RCRA
regulated community by reducing the
cost of shipping and disposing these de-
characterized wastes. This potential cost
savings is modeled in this study as
consisting of two components:

(1) The difference between the cost for
disposal of treatment residuals from
these 29 waste codes in hazardous
landfills (i.e., current or ‘‘baseline’’
practice), compared to the cost for
disposal in nonhazardous landfills
under this exclusion.

(2) The reduction in burden hours and
associated burden cost for no longer
requiring preparation, transmitting and
filing of truck shipment hazardous
waste manifests (EPA Form 8700–22) for
these potentially excluded wastes.

The database extractions,
computations and findings of the impact
analysis are presented in the Economic
Assessment background document. The
highlights of EPA’s estimated economic
impacts for this revision are as follows:
—236 applicable industrial hazardous

waste streams, totaling 3.6 million
tons in annual generation (before
RCRA Subtitle C hazardous waste
treatment) by an estimated 120 US
facilities.

—As generated, these waste streams
consist of 99% liquid (mainly organic
liquids) and 1% non-liquid (sludge)
waste forms.

—The 3.6 million annual tons of
applicable waste (before RCRA
Subtitle C hazardous waste
treatment), represents 1.4% of the
total RCRA hazardous waste universe
(1993 BRS large generator total
quantity = 258 million tons).

—Approximately 75% of the potentially
excluded waste streams are identified
by waste code F003 (spent non-
halogenated solvents) plus a
characteristic waste code (for
example, D001), and 19% are
identified by waste code F003 only.

—Applicable waste streams are located
in 17 four-digit level SIC code
industry sectors. 146 (62%) of the 236
applicable waste streams are
generated by industries in SIC 28
(represented also by NAICS code 325).

—There are 51 different hazardous
chemical constituents in the
wastestreams before treatment;
prevalent ones include: ethylbenzene,
toluene, methyl ethyl ketone,
methanol, ethyl acetate, xylenes,
acetone, methylene chloride, and n-
butyl alcohol.

—After RCRA Subtitle C treatment
(mainly incineration), the 236
wastestreams result in the annual
disposal of about 57,400 tons of
treatment residuals, primarily in the
form of incineration ash.

—Potential annual industry waste
treatment residual disposal cost
savings is estimated at $4.593 million,
while annual reduction in truck
shipment manifesting cost is
estimated at $0.455 million. These
two cost savings components
represent a total annual cost savings
estimate of $5.048 million. Applying
–15% to +30% cost estimation
uncertainty to this point-estimate (as
explained in the background
document), produces the associated
cost savings estimation range of $4.29
to $6.56 million per year.

B. Regulatory Flexibility Act
Pursuant to the 1980 Regulatory

Flexibility Act (RFA) (5 U.S.C. 601 et

seq., as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA) of 1996), whenever an agency
publishes a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment,
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, a regulatory
flexibility analysis is not required if the
head of an agency certifies that the rule
will not have a ‘‘significant’’ economic
impact on a substantial number of small
entities.

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a ‘‘significant’’ economic
impact on a substantial number of small
entities. Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et. seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
that meets the Small Business
Administration size standards
established for industries as described
in the North American Industry
Classification System (see http://
www.sba.gov/size/NAICS-cover-
page.html).; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to

VerDate 11<MAY>2000 15:58 May 15, 2001 Jkt 194001 PO 00000 Frm 00078 Fmt 4701 Sfmt 4700 E:\FR\FM\16MYR2.SGM pfrm10 PsN: 16MYR2



27295Federal Register / Vol. 66, No. 95 / Wednesday, May 16, 2001 / Rules and Regulations

identify and address regulatory
alternatives ‘‘which minimize any
significant economic impact of the
proposed rule on small entities.’’ 5
U.S.C. 603 and 604. Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule.

The following discussion presents the
facts for EPA’s determination. EPA has
examined this rule’s potential effects on
small entities as required by the RFA/
SBREFA, and has determined that this
action will not have a significant
economic impact on a substantial
number of small entities. As discussed
in Section XII.A of this preamble, we
have prepared an economic analysis of
the potential effects of this rule, and
have determined that the rule is
expected to have a net beneficial effect
on eligible entities, in the form of
reduced environmental regulatory
compliance costs for industrial waste
management. The final rule allows
small (and other size) entities
voluntarily to exempt certain solid
wastes (i.e. mixtures and derivatives of
solid wastes listed as RCRA hazardous
solely for the ignitability, corrosivity,
and/or reactivity characteristics, which
no longer exhibit any such
characteristic, and which comply with
RCRA land disposal restrictions), from
compliance with the RCRA Subtitle C
hazardous waste regulatory system. The
economic analysis evaluates the extent
to which both small quantity and large
quantity industrial waste generators
might be potentially eligible for cost
savings under this rule, as a result of
seeking this exemption. This proposed
rule is voluntary, and the overall
economic effect of this regulation for
both small and large entities which are
eligible to participate, is expected to be
a net average annual reduction in
industry regulatory burden and
compliance costs. Consequently,
because the net economic impacts and
effects of this rule are beneficial rather
than adverse, we have concluded that
today’s final rule will relieve regulatory
burden for all small entities.

C. Paperwork Reduction Act
(Information Collection Request)

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request (ICR) document has been
prepared by EPA (ICR No. 0801.12) and

a copy may be obtained from Sandy
Farmer by mail at OP Regulatory
Information Division; U.S.
Environmental Protection Agency
(2137); 1200 Pennsylvania Avenue NW.;
Washington, DC 20460, by E-mail at
farmer.sandy@epamail.epa.gov, or by
calling (202) 260–2740. A copy may also
be downloaded off the Internet at http:/
/www.epa.gov/icr.

Today’s revisions of 40 CFR 261.3 do
not include any new recordkeeping or
reporting requirements. However, the
revisions could reduce the burden
estimate for existing RCRA information
collection requirements, such as the
Uniform Hazardous Waste Manifest
(Form 8700–22A). As discussed in
Section XII.A. of this preamble, today’s
rule could exclude approximately
54,700 tons of treated waste residuals
(mainly incineration ash) per year.
Assuming that these now-excluded
wastes are shipped offsite for disposal,
and assuming that an average truckload
carries about 20 tons (of solids), today’s
rule could result in approximately 2,870
shipments per year that would no longer
require Uniform Hazardous Waste
Manifest. (This estimate is an upper
bound, since many hazardous waste
generators manage their waste on-site).
The RCRA Hazardous Waste Manifest
System ICR (No. 0801.12.) estimates an
annual burden of 1.29 hours per
shipment of hazardous waste. Therefore,
today’s rule could reduce the total
burden associated with manifests by
3,702 hours per year. (The current
burden associated with manifests is
estimated to be 2,920,383 hours per
year).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, disclose, or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104–4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
we generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with ‘‘Federal mandates’’ that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year.

Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes, with the final
rule, an explanation why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, we must have developed
a small government agency plan under
section 203 of the UMRA. The plan
must provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s revision to the mixture and
derived-from rules is voluntary, and
because these revisions are less
stringent than the current regulations,
State governments are not required to
adopt the regulatory changes. The
UMRA generally excludes from the
definition of ‘‘Federal
intergovernmental mandate’’ duties that
arise from participation in a voluntary
federal program. The UMRA also
excludes from the definition of ‘‘Federal
private sector mandate’’ duties that arise
from participation in a voluntary federal
program. Therefore we have determined
that today’s rule is not subject to the
requirements of sections 202 and 205 of
UMRA.
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E. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
‘‘Federalism’’ (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
‘‘meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.’’ ‘‘Policies that have
federalism implications’’ is defined in
the Executive Order to include
regulations that have ‘‘substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.’’

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. As explained in
Section XI of this preamble, none of
today’s revisions are more stringent or
broaden the scope of the existing
Federal requirements. Therefore, States
are not required to adopt the revisions
to the mixture and derived-from rules in
today’s rules. Thus, Executive Order
13132 does not apply to this rule.
Although section 6 of Executive Order
13132 does not apply to this rule, EPA
did consult with representatives of state
governments in developing this rule,
and included representatives of state
governments as participants in the
rulemaking workgroup. For an overview
of EPA’s consultations with the States,
please see Summary of Consultations
with State Representatives for the
Hazardous Waste Identification Rule
(HWIR).

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
‘‘Consultation and Coordination with
Indian Tribal Governments’’ (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.’’ ‘‘Policies that have tribal
implications’’ is defined in the
Executive Order to include regulations
that have ‘‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.’’

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Because today’s revision to the mixture
and derived-from rules is less stringent
than the existing program, it would not
create any mandate on Indian tribal
governments. Thus, Executive Order
13175 does not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

‘‘Protection of Children from
Environmental Health Risks and Safety
Risks’’ (62 FR 19885, April 23, 1997)
applies to any rule that: (1) is
determined to be ‘‘economically
significant’’ as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
we have reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.
This rule is not subject to Executive
Order 13045 because it is not an
economically significant rule as defined
by Executive Order 12866 and because
the environmental health or safety risks
addressed by this action do not present
a disproportionate risk to children.

H. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (‘‘NTTAA’’), Public Law
104–113, section 12(d) (15 U.S.C. 272
note) directs us to use voluntary
consensus standards in our regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (for example, materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies. The
NTTAA directs EPA to provide
Congress, through OMB, explanations
when we decide not to use available and
applicable voluntary consensus
standards. Today’s rule does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

I. Executive Order 12898:
Environmental Justice

Under Executive Order 12898,
‘‘Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations,’’ as well as through EPA’s
April 1995, ‘‘Environmental Justice
Strategy, OSWER Environmental Justice
Task Force Action Agenda Report,’’ and
National Environmental Justice
Advisory Council, EPA has undertaken
to incorporate environmental justice
into its policies and programs. EPA is
committed to addressing environmental
justice concerns, and is assuming a
leadership role in environmental justice
initiatives to enhance environmental
quality for all residents of the United
States. The Agency’s goals are to ensure
that no segment of the population,
regardless of race, color, national origin,
or income, bears disproportionately
high and adverse human health and
environmental effects as a result of
EPA’s policies, programs, and activities.
Today’s rule is not expected to
negatively impact any community, and
therefore is not expected to cause any
disproportionately high and adverse
impacts to minority or low-income
communities versus non-minority or
affluent communities.

J. Congressional Review Act
The Congressional Review Act, 5

U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ‘‘major rule’’ as
defined by 5 U.S.C. 804(2). This rule
will be effective August 14, 2001.

Technical Correction

XIII. What Technical Correction Is EPA
Making in Today’s Rulemaking?

In today’s final rule, we also are
correcting an error made in a previous
notice. In the final rule published June
8, 2000, ‘‘Organobromines Production
Wastes; Petroleum Refining Wastes;
Identification and Listing of Hazardous
Waste; Land Disposal Restrictions; Final
Rule and Correcting Amendments’ (65
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FR 36365), the entry for listed
hazardous waste code U048 (o-
Chlorophenol) in Table 1 of Appendix
VII to 40 CFR part 268 (‘‘Effective Dates
of Surface Disposed Wastes (Non-Soil
and Debris) Regulated in the LDRs-
Comprehensive List’’) was inadvertently
removed. Today we are amending Table
1 of Appendix VII to 40 CFR part 268
to reinsert the entry for hazardous waste
code U048. The LDR effective date for
this waste code (all waste categories)
was August 8, 1990.

List of Subjects

40 CFR Part 261
Environmental protection, Hazardous

waste, Recycling, Waste treatment and
disposal.

40 CFR Part 268
Hazardous waste, Reporting and

recordkeeping requirements.
Dated: April 30, 2001.

Christine Todd Whitman,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, 6924(y), and 6938.

2. Section 261.3 is amended by
removing and reserving paragraph
(a)(2)(iii) and revising paragraph
(a)(2)(iv) and the first sentence of
paragraph (c)(2)(i); and by adding
paragraphs (g) and (h) to read as follows:

§ 261.3 Definition of hazardous waste.
(a) * * *
(2) * * *
(iii) [Reserved]
(iv) It is a mixture of solid waste and

one or more hazardous wastes listed in

subpart D of this part and has not been
excluded from paragraph (a)(2) of this
section under 40 CFR 260.20 and
260.22, paragraph (g) of this section, or
paragraph (h) of this section; however,
the following mixtures of solid wastes
and hazardous wastes listed in subpart
D of this part are not hazardous wastes
(except by application of paragraph
(a)(2)(i) or (ii) of this section) if the
generator can demonstrate that the
mixture consists of wastewater the
discharge of which is subject to
regulation under either section 402 or
section 307(b) of the Clean Water Act
(including wastewater at facilities
which have eliminated the discharge of
wastewater) and;
* * * * *

(c) * * *
(2) (i) Except as otherwise provided in

paragraph (c)(2)(ii), (g) or (h) of this
section, any solid waste generated from
the treatment, storage, or disposal of a
hazardous waste, including any sludge,
spill residue, ash emission control dust,
or leachate (but not including
precipitation run-off) is a hazardous
waste. * * *
* * * * *

(g)(1) A hazardous waste that is listed
in subpart D of this part solely because
it exhibits one or more characteristics of
ignitability as defined under § 261.21,
corrosivity as defined under § 261.22, or
reactivity as defined under § 261.23 is
not a hazardous waste, if the waste no
longer exhibits any characteristic of
hazardous waste identified in subpart C
of this part.

(2) The exclusion described in
paragraph (g)(1) of this section also
pertains to:

(i) Any mixture of a solid waste and
a hazardous waste listed in subpart D of
this part solely because it exhibits the
characteristics of ignitability,
corrosivity, or reactivity as regulated
under paragraph (a)(2)(iv) of this
section; and

(ii) Any solid waste generated from
treating, storing, or disposing of a
hazardous waste listed in subpart D of
this part solely because it exhibits the
characteristics of ignitability,
corrosivity, or reactivity as regulated
under paragraph (c)(2)(i) of this section.

(3) Wastes excluded under this
section are subject to part 268 of this
chapter (as applicable), even if they no
longer exhibit a characteristic at the
point of land disposal.

(h)(1) Hazardous waste containing
radioactive waste is no longer a
hazardous waste when it meets the
eligibility criteria and conditions of 40
CFR part 266, Subpart N (‘‘eligible
radioactive mixed waste’’).

(2) The exemption described in
paragraph (h)(1) of this section also
pertains to:

(i) Any mixture of a solid waste and
an eligible radioactive mixed waste; and

(ii) Any solid waste generated from
treating, storing, or disposing of an
eligible radioactive mixed waste.

(3) Waste exempted under this section
must meet the eligibility criteria and
specified conditions in 40 CFR 266.225
and 40 CFR 266.230 (for storage and
treatment) and in 40 CFR 266.310 and
40 CFR 266.315 (for transportation and
disposal). Waste that fails to satisfy
these eligibility criteria and conditions
is regulated as hazardous waste.

PART 268—LAND DISPOSAL
RESTRICTIONS

3. The authority citation for part 268
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
and 6924.

Appendix VII to Part 268—[Amended]

4. Appendix VII to part 268 Table 1
is amended by adding the following
wastestream in alphanumeric order (by
the first column) to read as follows:

Waste code Waste category Effective date

* * * * * * *
U048 ........................................................................................ All ............................................................................................ Aug. 8, 1990.

[FR Doc. 01–11411 Filed 5–15–01; 8:45 am]
BILLING CODE 6560–50–P
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