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of exposure and whether they have
additional susceptibilities (e.g., the
elderly, young, or those exposed to
other chemicals beyond MSATSs) and
what factors place them at high risk
(e.g., proximity to sources). States and
local air pollution control agencies have
raised the hot spots issue as a major
concern that needs to be addressed in a
comprehensive air toxics risk
characterization.43

To improve our ability to characterize
MSAT exposures to highly exposed
subpopulations requires better
information regarding ambient
concentrations of MSATSs in hot spot
areas and appropriate
microenvironmental factor values for
high-exposure microenvironments. EPA
is developing local-scale emissions and
dispersion models for mobile sources to
better inform the Agency and the public
about potential hot spots. In addition,
EPA is conducting spatially refined
urban area modeling (including mobile
sources).

Field sampling studies funded by the
Mickey Leland National Urban Air
Toxics Research Center and ambient
monitoring being conducted by States
and local entities will provide
information that will be used to support
real-world characterizations of a few
typical hot spot areas. These field
measurements will also provide
information regarding the distributions
of microenvironmental concentrations
and therefore, exposures. EPA will also
work with the State and local air
pollution control agencies to ensure that
the results of air toxics monitoring data
analyses and urban monitoring pilot
projects underway omission year are
considered in EPA’s development of
mobile source air toxics exposure and
risk analyses.*4

Increasing our understanding of the
effectiveness and costs of vehicle, fuel,
and nonroad air toxics controls. The
Agency intends to conduct additional
analysis on additional controls for
motor vehicles, fuels, and nonroad
engines that could lower air toxics
emissions cost-effectively in a reliable
and predictable manner. For DPM +
DEOG, benzene, 1,3-butadiene,
formaldehyde, acetaldehyde, and
acrolein, the Agency will analyze a
variety of control options, and re-
evaluate previously considered control
options, for both on-highway and

43 STAPPA/ALAPCO and NESCAUM raised this
concern at an conference on mobile source air
toxics that the Health Effects Institute managed for
EPA in February 2000.

44 EPA will characterize the exposure risks of air
toxics in future analysis in the manner prescribed
in the Agency’s Guidance for Risk Characterization,
February 1995.

nonroad sources. This additional
analysis of control options will include
the feasibility of requiring retrofit of
both highway and nonroad heavy-duty
diesel engines with emissions controls
for air toxics.

In each of these four areas of
investigation, EPA will work
collaboratively with industry
representatives, manufacturers of
emissions control technology, State and
local agencies, environmental groups,
and other stakeholders. In keeping with
this approach, the Agency plans to hold
at least three technical workshops with
all interested stakeholders to consider:

* Improvements EPA should make to
existing models and integration of
emission, concentration and exposure
models to enable the Agency to better
assess the risks from air toxics from all
sources;

» Ways to address the significance of
the hot spot issue; 4° and

* Future vehicle, fuel, and nonroad
control technologies for reducing air
toxics.

The results of the Technical Analysis
Plan, workshops, and other efforts to
improve our understanding of air toxics
risks will provide the basis for any
future rulemaking, as discussed below.

B. Commitment for Further Rulemaking

EPA is including a regulatory
provision in section 80.825 that
establishes a schedule for a future
rulemaking to promulgate any
additional vehicle and fuel controls that
EPA determines are appropriate under
section 202(1)(2). This rulemaking will
reassess the standards in place at the
time using the information collected
through the Technical Analysis Plan
described above and other activities
related to mobile sources and air toxics.
The standards that are being
promulgated by EPA in today’s final
rule will remain in effect unless
modified by this or other future
rulemaking. EPA commits to issue a
proposed rule by July 1, 2003, and to

45 This workshop will include ways to
characterize the geographic variability and
exposure/risk impacts of mobile source emissions,
considering both the ubiquitous ambient impact as
well as potential hot spots. Geographic variability
includes the observed elevated urban area ambient
concentrations of mobile source air toxics, peak
ambient concentrations adjacent to roadways in
urban and rural areas, and the elevated, mobile
source-dependent emissions impacts (for example,
waste transfer station operations and bus, marine,
aircraft, and locomotive terminal operations).
Exposure variability includes recognition of factors
that lead to different levels of human exposure,
such as commuting, or living in a residence with
an attached garage. While this workshop will focus
on methods to understand the range of exposures
to mobile source emissions, methods to characterize
additional sources of toxics exposure will also be
examined.

take final action on the proposal by July
1, 2004. The regulation adopted today
establishes a rulemaking schedule for
exercise of EPA’s discretionary
authority under section 202(1)(2), which
directs EPA to “from time to time
revise” regulations under that provision.

We are also stating in section 80.825
that the Agency intends to evaluate
emissions and potential strategies
relating to HAPs from nonroad engines
and vehicles. This is consistent with the
commitment, expressed in the preamble
of the NPRM, to address emissions from
nonroad as well as on-highway vehicles.
The preamble discussion in the NPRM
explained that as part of the rulemaking
envisioned under the proposed section
80.825, EPA would reexamine the
controls available for reducing toxics
emitted from on-highway and nonroad
vehicles and equipment, and their fuels
(see preamble, 65 FR at 48091). The
review would consider whether controls
that reduce emissions from nonroad
sources were appropriate under the Act.
EPA intends to review the regulations of
various categories of nonroad engines
and equipment, and to consider controls
for those pollutants and categories of
new nonroad engines that EPA
determines are appropriate. Controls on
all types of nonroad vehicles and
equipment, or pollutants may not be
warranted. In deciding what pollutants
and categories of engines or equipment
to include in any proposal, EPA intends
to consider a variety of factors such as
cost, risk to public health, available
technology, as well as any other
appropriate factors.

Several commenters urged EPA not to
include a commitment to a future
rulemaking in the regulations. These
commenters argued that it was
premature to commit to a rulemaking
before EPA had completed the
Technical Analysis Plan and that a
future rulemaking could be a waste of
resources if EPA determines no further
controls are appropriate. Several
commenters also questioned EPA’s
authority to commit future
administrations to such a rulemaking.
EPA continues to believe the regulatory
commitment in section 80.825 is
reasonable and entirely within EPA’s
authority.

Other commenters supported EPA’s
commitment to future rulemaking, but
encouraged EPA to extend that
commitment to include a periodic
review of mobile source toxics controls.
They believe that EPA should review
the appropriateness of additional
controls every three years. At this time,
we do not believe it is necessary to
make such a formal commitment.
However, the Act allows us to review
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and from time to time revise air toxics
standards for mobile sources. Therefore,
in addition to today’s controls, we will
continue to evaluate and re-assess the
need for, and level of controls for both
on-highway and nonroad sources of air
toxics as described above.

VIII. Public Participation

A wide variety of interested parties
participated in the rulemaking process
that culminated with this final rule. The
formal comment period and a public
hearing associated with the NPRM
provided additional opportunities for
public input. EPA also met with a
variety of stakeholders, including
environmental and public health
organizations, oil company
representatives, auto company
representatives, and states at various
points in the process.

We have prepared a detailed
Response to Comments document that
describes the comments received on the
NPRM and presents our response to
each of these comments. The Response
to Comments document is available in
the docket of this rule and on the Office
of Transportation and Air Quality
Internet toxics page (http://
www.epa.gov/otaq/toxics.htm).
Comments and our response are also
included throughout this preamble for
several key issues.

IX. Administrative Requirements

A. Administrative Designation and
Regulatory Analysis

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of this Executive Order.
The Executive Order defines a
“significant regulatory action” as any
regulatory action that is likely to result
in a rule that may:

» Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, Local, or Tribal governments or
communities;

» Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

* Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

» Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a ““significant regulatory
action” because it raises novel legal or
policy issues. Accordingly, this rule was
submitted to OMB for review. Any
written comments from OMB on today’s
action and any responses from EPA to
OMB comments are in the public docket
for this rulemaking.

B. Regulatory Flexibility Analysis.

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. EPA has also determined
that this rule will not have a significant
impact on a substantial number of small
entities. Small entities include
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. Of the approximately 146
petroleum refiners that currently
produce gasoline in the U.S., about 15
meet the Small Business Administration
(SBA) definition of a small business.
According to SBA guidelines, a
petroleum refining company must have
fewer than 1500 employees to qualify as
an SBA small business.

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. As a result of
the toxics performance standard being
finalized today, all refiners will be
required to maintain current levels of
overcompliance with RFG and anti-
dumping toxic emission performance
requirements. Because the standards
finalized in this action are not
technology-forcing, we believe that all
refiners, including small refiners will
not be required to adjust their current
refining practices in any unique way to
meet the toxics performance standard.
Chapter 7 of the TSD supports this
conclusion and we believe that any
future costs that may be incurred by any
refiner to comply with this program will
be negligible.

Although this final rule will not have
a significant economic impact on a
substantial number of small entities,
EPA nonetheless has tried to reduce the
impact of this rule on small entities. We
have included a number of flexibilities
in this program such as deficit and
credit carryforward that are available to
all refineries to meet the requirements
finalized in today’s action. We believe
these flexibilities are sufficient to
address any unforseen burdens that any
refiner, including a small refiner, may
face, and therefore, no unique
provisions or flexibilities need to be
finalized for small refiners.

C. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request (ICR) document has been
prepared by EPA and a copy may be
obtained from Sandy Farmer, Collection
Strategies Division; U.S. Environmental
Protection Agency (2822); 1200
Pennsylvania Ave., NW, Washington,
DC 20460 or by calling (202) 260-2740.
The information requirements are not
enforceable until OMB approves them.

Under this rulemaking, refiners and
importers are required to determine and
submit to EPA a toxics baseline based
on the quality of the gasoline produced
or imported between 1998 and 2000,
inclusive. The toxics baseline is a one-
time submission. Additionally, at the
end of each calendar year beginning
with 2002, refiners and importers are
required to submit certain information
to EPA under this rule. The types of
information and other requirements
associated with these submissions is
presented below.

The data that is used in determining
the toxics baseline is gasoline batch
information which the refiner or
importer already has, and has submitted
(or will submit in the case of 2000 data)
to EPA per the reformulated gasoline
and anti-dumping programs’
requirements. Thus, there is no
requirement under this rule to collect
additional information; refiners and
importers use the information they
already have (gasoline batch quality and
volumes) to determine the baseline for
this rule, a straightforward and
uncomplicated calculation.

In addition to the one-time toxics
baseline determination and submission,
refiners and importers are required to
calculate annually and submit to EPA
the following, separately for
reformulated and conventional gasoline:

(1) The annual average toxics value.
This value is the average quality of all
of the batches of gasoline produced or
imported during the year and is based
on the volume and toxics quality of each
batch (volume weighted combination of
each batch’s toxic value).

(2) The annual volume. This is the
sum of all of the batch volumes of
gasoline produced or imported during
the year.

(3) The incremental volume. This is
the difference between a refiner’s or
importer’s 1998—-2000 baseline volume
and the annual volume (see above).
Only positive incremental volumes (that
is, when the annual volume exceeds the
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1998-2000 volume) are used in the
compliance baseline calculation (see
below).

(4) The compliance baseline. This
annual calculation is the standard for
this rule, and is the value to which the
annual average toxics value (see above)
is compared. Factors in this calculation
are the baseline quality and volume (as
determined in the one-time baseline
submission, plus a compliance margin
which has been set by EPA), and the
incremental volume (see above).

The annual average toxics value for
each type of gasoline (reformulated,
conventional) is essentially the same
determination refiners and importers
must make for the reformulated gasoline
and anti-dumping programs. The annual
average toxics value determination is
made using the toxics values calculated
for each reformulated gasoline and
conventional gasoline batch in
accordance with the reformulated
gasoline and anti-dumping program
requirements. No new data is required
to be collected for this rule. The annual
volume is also part of the reporting
requirements of those two programs.
Only the incremental volume
determination and the compliance
baseline determination are new
requirements due to this rule. These
latter two determinations require
minimal calculation time. Additionally,
all information required to be submitted
annually under this anti-backsliding
program will be submitted at the same
time and on the same forms as the
annually required information under the
reformulated gasoline and anti-dumping
programs.

Refiners and importers are also
required to annually submit attest
engagements (independent comparison
and calculation of reported values and
related information submitted by
refiners and importers in accordance
with the reformulated gasoline and anti-
dumping requirements). Attest
engagements are also required for this
anti-backsliding rule. The information
the independent auditor must consider
includes the refiner’s or importer’s
baseline toxics value, annual average
toxics value, baseline volume,
incremental volume and compliance
baseline. This addition (on top of the
attest engagement requirements for the
reformulated gasoline and anti-dumping
program attest engagement
requirements) is expected to require
minimal additional resources.

In summary, we believe that the
additional data required by this
rulemaking will require minimum effort
to prepare and submit, and can be
submitted with the same data
submission forms pursuant to the

recordkeeping and reporting
requirements for the RFG and anti-
dumping rules. While we believe that
the minimal amount of additional data
required by this rulemaking does not
pose significant additional information
collection burden on refiners,*® we have
submitted revisions to the RFG and anti-
dumping Information Collection
Requests (ICRs).

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15. The OMB control number(s) for the
information collection requirements in
this rule will be listed in an amendment
to 40 CFR part 9 in a subsequent
Federal Register document after OMB
approves the ICR.

D. Intergovernmental Relations

1. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory action on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the

46 Burden means the total time, effort, or financial
resources expended by persons to generate,
maintain, retain, or disclose or provide information
to or for a Federal agency. This includes the time
needed to review instructions; develop, acquire,
install, and utilize technology and systems for the
purposes of collecting, validating, and verifying
information, processing and maintaining
information, and disclosing and providing
information; adjust the existing ways to comply
with any previously applicable instructions and
requirements; train personnel to be able to respond
to a collection of information; search data sources;
complete and review the collection of information;
and transmit or otherwise disclose the information.

Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before we establish any regulatory
requirement that may significantly or
uniquely affect small governments,
including tribal governments, we must
develop, under section 203 of the
UMRA, a small government agency
plan. The plan must provide for
notifying potentially affected small
governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of our regulatory proposals
with significant federal
intergovernmental mandates. The plan
must also provide for informing,
educating, and advising small
governments on compliance with the
regulatory requirements.

EPA has determined that this rule
does not contain a federal mandate that
may result in expenditures of $100
million or more for State, Local, or
Tribal governments, in the aggregate, or
for the private sector in any one year.
The anti-backsliding standard that is
being finalized in today’s action,
consisting of a “‘cannot exceed” toxics
performance standard which is based in
average annual production in 1998-
2000, will not require refiners to install
capital equipment or make substantial
changes to their operations in order to
comply. The rule imposes no
enforceable duties on State, Local, or
Tribal governmental entities and
nothing in the rule would significantly
or uniquely affect small governments.
Thus, today’s rule is not subject to the
requirements of section 202 and 205 of
UMRA.

2. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

The proposed rule has no federalism
implications, as specified in Executive
Order 13132. The standards finalized in
today’s action do not change the
existing form of the gasoline toxics
standard and therefore do not change
the states’s rights with respect to
gasoline air toxics controls. The
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proposed standards will impose no
direct compliance costs on states. Thus,
Executive Order 13132 does not apply
to this rule.

EPA consulted with state and local
officials in the process of developing the
proposed regulation to permit them to
have meaningful and timely input into
its development. In the spirit of
Executive Order 13132, and consistent
with EPA policy to promote
communications between EPA and State
and local governments, EPA specifically
solicits comment on this proposed rule
from State and local officials.

3. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not create any
mandates or impose any obligations on
State, Local, or Tribal governments, and
thus does not significantly or uniquely
affect the communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

E. National Technology Transfer and
Advancement Act

As noted in the proposed rule, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note), directs EPA
to use voluntary consensus standards
(VCS) in its regulatory activities unless

to do so would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, business practices) that are
developed or adopted by voluntary
consensus standards bodies. The
NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This rule references technical
standards adopted by the Agency
through previous rulemakings. No new
technical standards are established in
today’s rule. The standards referenced
in today’s rule involve the measurement
of gasoline fuel parameters. The
measurement standards for gasoline fuel
parameters referenced in today’s rule
are government-unique standards that
were developed by the Agency through
previous rulemakings. These standards
have served the Agency’s emissions
control goals well since their
implementation and have been well
accepted by industry.

F. Executive Order 13045: Children’s
Health Protection

Executive Order 13045: ‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be economically
significant as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to the
Executive Order because it is not an
economically significant regulatory
action as defined by Executive Order
12866. In addition, data that provide a
direct insight into the question of
greater susceptibility in children are
lacking. Nevertheless, EPA believes that
it is important to develop a better
understanding of the effects on public
health, including on children’s health,
of the MSATSs identified in today’s rule.
Accordingly, EPA intends to address
children’s health issues as part of its
Technical Analysis Plan.

G. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on May 29, 2001.

X. Statutory Provisions and Legal
Authority

The statutory authority for the fuels
controls in today’s final rule can be
found in sections 202 and 211(c) of the
Clean Air Act (CAA), as amended.
Additional support for the procedural
and enforcement-related aspects of the
fuel controls in today’s rule, including
the recordkeeping requirements, come
from sections 114(a) and 301(a) of the
CAA.

List of Subjects
40 CFR Part 80

Environmental protection, Fuel
additives, Gasoline, Imports,
Incorporation by reference, Labeling,
Motor vehicle pollution, Penalties,
Reporting and recordkeeping
requirements.

40 CFR Part 86

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Labeling, Motor vehicle pollution,
Penalties, Reporting and recordkeeping
requirements.

Dated: December 20, 2000.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, parts 80 and 86 of title 40 of
the Code of Federal Regulations are
amended as follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

1. The authority citation for part 80 is
revised to read as follows:

Authority: 42 U.S.C. 7414, 7521(1), 7545
and 7601(a).

2. Section § 80.2 is amended by
revising paragraph (d) to read as
follows:
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§80.2 Definitions. the Office of the Federal Register, 800 80.1020 [Reserved]
* * * * * North Capitol Street, NW, Suite 700, 80.1025 What penalties apply under this
Washington, DC. subpart?

(d) Previously certified gasoline, or
PCG, means gasoline or RBOB that
previously has been included in a batch
for purposes of complying with the
standards in Subparts D, E, H, and J of
this part, as appropriate.

* * * * *

3. Section § 80.46 is amended by
revising paragraphs (e) and (h) to read
as follows:

8§80.46 Measurement of reformulated
gasoline fuel parameters.
* * * * *

(e) Benzene. (1) Benzene content shall
be determined using ASTM standard
method D-3606-99, entitled ‘“Standard
Test Method for Determination of
Benzene and Toluene in Finished Motor
and Aviation Gasoline by Gas
Chromatography”’; except that

(2) Instrument parameters shall be
adjusted to ensure complete resolution
of the benzene, ethanol and methanol
peaks because ethanol and methanol
may cause interference with ASTM
standard method D-3606—99 when

present.
* * * * *

(h) Incorporations by reference.
ASTM standard methods D 2622—-98
“Standard Test Method for Sulfur in
Petroleum Products by Wavelength
Dispersive X-ray Fluorescence
Spectrometry,” D 324696 ‘““Standard
Test Method for Sulfur in Petroleum Gas
by Oxidative Microcoulometry,” D
3606—-99 ““Standard Test Method for
Determination of Benzene and Toluene
in Finished Motor and Aviation
Gasoline by Gas Chromatography,” D
1319-99 “Standard Test Method for
Hydrocarbon Types in Liquid Petroleum
Products by Fluorescent Indicator
Adsorption,” D 4815-99 “Standard Test
Method for Determination of MTBE,
ETBE, TAME, DIPE, tertiary-Amyl
Alcohol and C; to Cs Alcohols in
Gasoline by Gas Chromatography,” and
D 86-90 “Standard Test Method for
Distillation of Petroleum Products,”
with the exception of the degrees
Fahrenheit figures in Table 9 of D 86—
90, are incorporated by reference. These
incorporations by reference were
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from the American Society
for Testing and Materials, 100 Barr
Harbor Dr., West Conshohocken, PA
19428. Copies may be inspected at the
Air Docket Section (LE-131), room M-
1500, U.S. Environmental Protection
Agency, Docket No. A—97-03, 401 M
Street, SW, Washington, DC 20460, or at

4. Section 80.81 is amended by
revising paragraph (a) to read as follows:

§80.81 Enforcement exemptions for
California gasoline.

(a) The requirements of subparts D, E,
F and ] of this part are modified in
accordance with the provisions
contained in this section in the case of

California gasoline.
* * * * *

5. Subpart J is added to part 80 to read
as follows:

Subpart J—Gasoline Toxics

General Information

Sec.

80.800-80.805 [Reserved]

80.810 Who shall register with EPA under
the gasoline toxics program?

Gasoline Toxics Performance Requirements

80.815 What are the gasoline toxics
performance requirements for refiners
and importers?

80.820 What gasoline is subject to the toxics
performance requirements of this
subpart?

80.825 How is the refinery or importer
annual average toxics value determined?

80.830 What requirements apply to
oxygenate blenders?

80.835 What requirements apply to butane
blenders?

80.840 [Reserved]

80.845 What requirements apply to
California gasoline?

80.850 How is the compliance baseline
determined?

80.855 What is the compliance baseline for
refineries or importers with insufficient
data?

80.860—80.905 [Reserved]

Baseline Determination

80.910 How does a refiner or importer
apply for a toxics baseline?

80.915 How are the baseline toxics value
and the baseline toxics volume
determined?

80.920-80.980 [Reserved]

Recordkeeping and Reporting Requirements

80.985 What records shall be kept?
80.990 What are the toxics reporting
requirements?

Exemptions

80.995 What if a refiner or importer is
unable to produce gasoline conforming
to the requirements of this subpart?

80.1000 What are the requirements for
obtaining an exemption for gasoline used
for research, development or testing
purposes?

Violation Provisions

80.1005 What acts are prohibited under the
gasoline toxics program?

80.1010 [Reserved]

80.1015 Who is liable for violations under
the gasoline toxics program?

Provisions for Foreign Refiners With

Individual Toxics Baselines

80.1030 What are the requirements for
gasoline produced at foreign refineries
having individual refiner toxics
baselines?

Attest Engagements

80.1035 What are the attest engagement
requirements for gasoline toxics
compliance applicable to refiners and
importers?

80.1040 [Reserved]

Additional Rulemaking

80.1045 What additional rulemaking will
EPA conduct?

Subpart J—Gasoline Toxics
General Information

§80.800-80.805 [Reserved]

§80.810 Who shall register with EPA
under the gasoline toxics program?

(a) Refiners and importers who are
registered by EPA under § 80.76 are
deemed to be registered for purposes of
this subpart.

(b) Refiners and importers subject to
the standards in § 80.815 who are not
registered by EPA under § 80.76 shall
provide to EPA the information required
by §80.76 by October 1, 2001, or not
later than three months in advance of
the first date that such person produces
or imports gasoline, whichever is later.

Gasoline Toxics Performance
Requirements

§80.815 What are the gasoline toxics
performance requirements for refiners and
importers?

(a)(1) The gasoline toxics performance
requirements of this subpart require that
the annual average toxics value of a
refinery or importer be compared to that
refinery’s or importer’s compliance
baseline, where compliance has been
achieved if—

(i) For conventional gasoline, the
annual average toxics value is less than
or equal to the compliance baseline;

(ii) For reformulated gasoline and
RBOB, combined, the annual average
toxics value is greater than or equal to
the compliance baseline.

(A) Refineries that only produce
RBOB and importers that only import
RBOB shall treat RBOB as reformulated
gasoline for the purposes of determining
compliance with the requirements of
this subpart.

(B) Refineries that produce both RFG
and RBOB and importers that import
both RFG and RBOB must combine any
RFG and RBOB qualities and volumes
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for the purposes of determining
compliance with the requirements of
this subpart.

(2) The requirements under this
paragraph (a) shall be met by the
importer for all imported gasoline,
except gasoline imported as Certified
Toxics-FRGAS under § 80.1030.

(b) The gasoline toxics requirements
of this subpart apply separately for each
of the following types of gasoline
produced at a refinery or imported:

(1) Reformulated gasoline and RBOB,
combined;

(2) Conventional gasoline.

(c) Compliance baseline. (1) The
compliance baseline of a refinery or
importer is determined in accordance
with §80.915 or § 80.855, as applicable.

(2) Refiners who have chosen, under
subpart E of this part, to comply with
the requirements of subpart E of this
part on an aggregate basis, shall comply
with the requirements of this subpart on
the same aggregate basis.

(d) Compliance determination. (1)
The gasoline toxics performance
requirements of this subpart apply to
gasoline produced at a refinery or
imported by an importer during each
calendar year starting January 1, 2002.
The averaging period is January 1
through December 31 of each year.

(2) The annual average toxics value is
calculated in accordance with § 80.825.

(e) Deficit carryforward. (1) A refinery
or importer creates a toxics deficit,
separately for reformulated gasoline and
conventional gasoline, for a given
averaging period, when—

(i) For conventional gasoline, its
annual average toxics value is greater
than the compliance baseline;

(ii) For reformulated gasoline and
RBOB, combined, the annual average
toxics value is less than the compliance
baseline.

(2) In the calendar year following the
year the toxics deficit is created, the
refinery or importer shall:

(i) Achieve compliance with the
refinery or importer toxics performance
requirement specified in paragraph (a)
of this section; and

(ii) Generate additional toxics credits
sufficient to offset the toxics deficit of
the previous year.

(f) Credit carryforward. (1) A refinery
or importer generates toxics credits,
separately for reformulated gasoline and
conventional gasoline, for a given
averaging period, when—

(i) For conventional gasoline, its
annual average toxics value is less than
the compliance baseline;

(ii) For reformulated gasoline and
RBOB, combined, the annual average
toxics value is greater than the
compliance baseline.

(2) Toxics credits may be used to
offset a toxics deficit in the calendar
year following the year the credits are
generated, provided the following
criteria are met:

(i) Reformulated gasoline toxics
credits are only to be used to offset a
reformulated gasoline toxics deficit;
conventional gasoline credits are only to
be used to offset a conventional gasoline
toxics deficit.

(ii) A refiner only offsets a toxics
deficit at a refinery with toxics credits
generated by that refinery.

(iii) Credits generated on an aggregate
basis may only be used to offset a deficit
calculated on an aggregate basis.

(iv) Credits used to offset a deficit
from the previous year may not also be
carried forward to the following year.
Credits in excess of those used to offset
a deficit from the previous year may be
used to offset a deficit in the following
year.

(v) Only toxics credits generated
under this subpart may be used to offset
a toxics deficit created under this
subpart.

§80.820 What gasoline is subject to the
toxics performance requirements of this
subpart?

For the purpose of this subpart, all
reformulated gasoline, conventional
gasoline and RBOB, collectively called
“gasoline” unless otherwise specified, is
subject to the requirements under this
subpart, as applicable, with the
following exceptions:

(a) Gasoline that is used to fuel
aircraft, racing vehicles or racing boats
that are used only in sanctioned racing
events, provided that:

(1) Product transfer documents
associated with such gasoline, and any
pump stand from which such gasoline
is dispensed, identify the gasoline either
as gasoline that is restricted for use in
aircraft, or as gasoline that is restricted
for use in racing motor vehicles or
racing boats that are used only in
sanctioned racing events;

(2) The gasoline is completely
segregated from all other gasoline
throughout production, distribution and
sale to the ultimate consumer; and

(3) The gasoline is not made available
for use as motor vehicle gasoline, or
dispensed for use in motor vehicles,
except for motor vehicles used only in
sanctioned racing events.

(b) Gasoline that is exported for sale
outside the U.S.

(c) Gasoline designated as California
gasoline under § 80.845, and used in
California.

(d) Gasoline used in American Samoa,
Guam and the Commonwealth of the
Northern Mariana Islands.

(e) Gasoline exempt per § 80.995.
(f) Gasoline exempt per § 80.1000.

§80.825 How is the refinery or importer
annual average toxics value determined?

(a) The refinery or importer annual
average toxics value is calculated as
follows:

Where:

Ta= The refinery or importer annual
average toxics value, as applicable.

Vi = The volume of applicable gasoline
produced or imported in batch i.

T; = The toxics value of batch i.

n = The number of batches of gasoline
produced or imported during the
averaging period.

i = Individual batch of gasoline
produced or imported during the
averaging period.

(b) The calculation specified in
paragraph (a) of this section shall be
made separately for each type of
gasoline specified at § 80.815(b).

(c) The toxics value, T, of each batch
of gasoline is determined using the
Phase II Complex Model specified at
§80.45.

(1) The toxics value, Tj, of each batch
of reformulated gasoline or RBOB, and
the annual average toxics value, T, for
reformulated gasoline and RBOB,
combined, under this subpart are in
percent reduction from the statutory
baseline described in § 80.45(b) and
volumes are in gallons.

(2) The toxics value, Ti, of each batch
of conventional gasoline, and the annual
average toxics value, Ty, for
conventional gasoline under this
subpart are in milligrams per mile (mg/
mile) and volumes are in gallons.

(d) All refinery or importer annual
average toxics value calculations shall
be conducted to two decimal places.

(e) A refiner or importer may include
oxygenate added downstream from the
refinery or import facility when
calculating the toxics value, provided
the following requirements are met:

(1) For oxygenate added to
conventional gasoline, the refiner or
importer shall comply with the
requirements of § 80.101(d)(4)(ii).

(2) For oxygenate added to RBOB, the
refiner or importer shall comply with
the requirements of § 80.69(a).

(f) Gasoline excluded. Refiners and
importers shall exclude from
compliance calculations all of the
following:

(1) Gasoline that was not produced at
the refinery;
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(2) In the case of an importer, gasoline
that was imported as Certified Toxics-
FRGAS under § 80.1030;

(3) Blending stocks transferred to
others;

(4) Gasoline that has been included in
the compliance calculations for another
refinery or importer; and

(5) Gasoline exempted from standards
under § 80.820.

§80.830 What requirements apply to
oxygenate blenders?

Oxygenate blenders who blend
oxygenate into gasoline downstream of
the refinery that produced the gasoline
or the import facility where the gasoline
was imported are not subject to the
requirements of this subpart applicable
to refiners for this gasoline.

§80.835 What requirements apply to
butane blenders?

Butane blenders who blend butane
into gasoline downstream of the refinery
that produced the gasoline or the import
facility where the gasoline was imported
are not subject to the requirements of
this subpart applicable to refiners for
this gasoline.

§80.840 [Reserved]

§80.845 What requirements apply to
California gasoline?

(a) Definition. For purposes of this
subpart “California gasoline” means any
gasoline designated by the refiner or
importer as for use in California.

(b) California gasoline exemption.
California gasoline that complies with
all the requirements of this section is
exempt from all other provisions of this
subpart.

(c) Requirements for California
gasoline. (1) Each batch of California
gasoline shall be designated as such by
its refiner or importer.

(2) [Reserved]

(3) Designated California gasoline
must ultimately be used in the State of
California and not used elsewhere.

(4) In the case of California gasoline
produced outside the State of California,
the transferors and transferees shall
meet the product transfer document
requirements under § 80.81(g).

(5) Gasoline that is ultimately used in
any part of the United States outside of
the State of California shall comply with
the standards and requirements of this
subpart, regardless of any designation as
California gasoline.

§80.850 How is the compliance baseline
determined?

(a) The compliance baseline to which
annual average toxics values are
compared according to § 80.815(a) is
calculated according to the following
equation:

— TBase ><VBase +TExist ><Vinc

TCBase -
VBase + Vinc
Where:
Tcease = Compliance baseline toxics
value.

Tease = Baseline toxics value for the
refinery or importer, calculated
according to § 80.915(b)(1).

Vease = Baseline volume for the refinery
or importer, calculated according to
§80.915(b)(2).

Texist = Existing toxics standard, per
paragraph (b) of this section.

Vine = Volume of gasoline produced
during the averaging period in
excess of Viase.

(b) The value of existing toxics
standard, Texs;, is equal to:

(1) 21.5 percent, for reformulated
gasoline and RBOB, combined;

(2) The refinery’s or importer’s anti-
dumping compliance baseline value for
exhaust toxics, in mg/mi, per
§80.101(f), for conventional gasoline.

(c) If the refinery or importer
produced less gasoline during the
compliance period than its baseline
volume Vgase, the value of Vinc will be
Zero.

§80.855 What is the compliance baseline
for refineries or importers with insufficient
data?

(a) A refinery or importer shall use the
methodology specified in this section
for determining a compliance baseline if
it cannot determine an applicable toxics
value for every batch of gasoline
produced or imported for 12 or more
consecutive months during January 1,
1998 through December 31, 2000.

(b)(1) A refinery or importer that
cannot determine an applicable toxics
value on every batch of gasoline
produced or imported for 12 or more
consecutive months during the period
January 1, 1998 through December 31,
2000 or a refinery or importer that did
not produce or import reformulated
gasoline and/or RBOB (combined) or
conventional gasoline or both during the
period between January 1, 1998 and
December 31, 2000, inclusive, shall
have the following as its compliance
baseline for the purposes of this subpart:

(i) For conventional gasoline, 94.64
mg/mile.

(ii) For reformulated gasoline, 26.71
percent reduction from statutory
baseline.

(2) By October 31, 2001, EPA will
revise by regulation the default baseline
values specified in paragraph (b)(1) of
this section to reflect the final 1998—
2000 average toxics values.

§80.860-80.905 [Reserved]

Baseline Determination

§80.910 How does a refiner or importer
apply for a toxics baseline?

(a) A refiner or importer shall submit
an application to EPA which includes
the information required under
paragraph (c) of this section no later
than June 30, 2001 or 3 months prior to
the first introduction of gasoline into
commerce from the refinery or by the
importer, whichever is later.

(b) The toxics baseline request shall
be sent to: U.S. EPA, Attn: Toxics
Program (6406]), 401 M Street SW,
Washington, DC 20460. For commercial
(non-postal) delivery: U.S. EPA, Attn:
Toxics Program, 501 3rd Street NW,
Washington, DC 20001.

(c) The toxics baseline application
shall include the following information:

(1) A listing of the names and
addresses of all refineries owned by the
company for which the refiner is
applying for a toxics baseline, or the
name and address of the importer
applying for a toxics baseline.

(2) For each refinery and importer—

(i) The baseline toxics value for each
type of gasoline, per § 80.815(b),
calculated in accordance with § 80.915;

(ii) The baseline toxics volume for
each type of gasoline, per § 80.815(b),
calculated in accordance with § 80.915;

(ii1) For those with insufficient data
pursuant to §80.855, a statement that
the refinery’s or importer’s baseline
toxics value is the default compliance
baseline specified at § 80.855(b), and
that its baseline toxics volume is zero.

(3) A letter signed by the president,
chief operating or chief executive
officer, of the company, or his/her
delegate, stating that the information
contained in the toxics baseline
determination is true to the best of his/
her knowledge.

(4) Name, address, phone number,
facsimile number and E-mail address of
a company contact person.

(5) The following information for each
batch of gasoline produced or imported
during the period 1998-2000, separately
for each type of gasoline listed at
§80.815(h):

(i) Batch number assigned to the batch
under § 80.65(d) or §80.101(i);

(ii) Volume; and

(iii) Applicable toxics value
determined as specified at § 80.915(c).

(d) Foreign refiners shall follow the
procedures specified in § 80.1030(b) to
establish individual toxics baseline
values for a foreign refinery.

(e) By October 31, 2001, or 4 months
after the submission date, whichever is
later, EPA will notify the submitter of
approval of its toxics baseline.
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(f) If at any time the baseline
submitted in accordance with the
requirements of this section is
determined to be incorrect, the
corrected baseline applies ab initio and
the annual average toxics requirements
are deemed to be those applicable under
the corrected information.

§80.915 How are the baseline toxics value
and baseline toxics volume determined?

(a)(1) A refinery or importer shall use
the methodology specified in this
section for determining a baseline toxics
value if it can determine an applicable
toxics value for every batch of gasoline
produced or imported for 12 or more
consecutive months during January 1,
1998 through December 31, 2000.

(2) The determination in paragraph
(a)(1) of this section is made separately
for each type of gasoline listed at
§80.815(b) produced or imported
between January 1, 1998 and December
31, 2000, inclusive.

(3) All consecutive and non-
consecutive batch toxics measurements
between January 1, 1998 and December
31, 2000, inclusive, are to be included
in the baseline determination, unless
the refinery or importer petitions EPA to
exclude such data on the basis of data
quality, per § 80.91(d)(6), and receives
permission from EPA to exclude such
data.

(b)(1) A refinery’s or importer’s
baseline toxics value is calculated using
the following equation:

Z(Vi xT;)
=1

=
2 Vi
=1

Toae = +M

Where:

Tgase = Baseline toxics value.

Vi = Volume of gasoline batch i
produced or imported between
January 1, 1998 and December 31,
2000, inclusive.

Ti = Toxics value of gasoline batch i
produced or imported between
January 1, 1998 and December 31,
2000, inclusive.

i = Individual batch of gasoline
produced or imported between
January 1, 1998 and December 31,
2000, inclusive.

n = Total number of batches of gasoline
produced or imported between
January 1, 1998 and December 31,
2000, inclusive.

M = Compliance margin.

(2) A refinery’s or importer’s baseline
toxics volume is calculated using the
following equation:

2 Vi

1=1
Y

Vbase =

Where:

Vibase = Baseline toxics volume.

Vi = Volume of gasoline batch i
produced or imported between
January 1, 1998 and December 31,
2000, inclusive.

i = Individual batch of gasoline
produced or imported between
January 1, 1998 and December 31,
2000, inclusive.

n = Total number of batches of gasoline
produced or imported between
January 1, 1998 and December 31,
2000, inclusive.

Y = Number of years between 1998 and
2000, inclusive, during some or all
of which the refinery produced, or
the importer imported, gasoline.

(c) The calculation specified in
paragraph (b) of this section shall be
made separately for each type of
gasoline listed at § 80.815(b).

(d) The toxics value, T;j, of each batch
of gasoline is determined using the
Phase II Complex Model specified at
§80.45.

(1) The toxics value, Ti, of each batch
of reformulated gasoline or RBOB, and
the baseline toxics value, Tgas, for
reformulated gasoline and RBOB,
combined, under this subpart are in
percent reduction from the statutory
baseline defined in 40 CFR 80.45(b) and
volumes are in gallons.

(2) The toxics value, Ti, of each batch
of conventional gasoline, and the
baseline toxics value, Tgase, for
conventional gasoline under this
subpart are in milligrams per mile (mg/
mile) and volumes are in gallons.

(e) All refinery or importer baseline
toxics value calculations shall be
conducted to two decimal places.

(f) Any refinery for which oxygenate
blended downstream was included in
compliance calculations for 1998-2000,
pursuant to § 80.65 or § 80.101(d)(4),
shall include this oxygenate in the
baseline calculations for toxics value
under paragraph (a) of this section.

(g) Baseline adjustment. (1) A toxics
baseline determined differently than
described in paragraphs (a) through (e)
of this section may be allowed upon
petition by the refiner or importer and
approval by the Administrator or
designee. The petition must be included
with the baseline submittal under
§80.910.

(2) A toxics baseline adjustment
petition shall, at minimum, be
accompanied by:

(i) Unadjusted and adjusted baseline
fuel parameters, applicable toxics
values, and volumes; and

(ii) A narrative describing how the
circumstances during 1998-2000
materially affected the baseline toxics
value calculated under paragraph (a) of
this section. The narrative shall also
describe and show the calculations, and
the reasoning supporting the
calculations, used to determine the
adjusted values.

(h) The compliance margin, M, that
will be added to the toxics baseline
calculated according to paragraph (a) of
this section shall be equal to:

(1) —0.7% for reformulated gasoline
or RBOB;

(2) 2.5 mg/mile for conventional
gasoline.

§80.920-80.980 [Reserved]

Recordkeeping and Reporting
Requirements

§80.985 What records shall be kept?

(a) The recordkeeping requirements
specified under § 80.74 applicable to
refiners and importers of reformulated
gasoline, RBOB and/or conventional
gasoline apply under this subpart,
however, duplicate records are not
required.

(b) Additional records that refiners
and importers shall keep. Beginning
January 1, 2002, any refiner for each of
its refineries, and any importer for the
gasoline it imports, shall keep records
that include the following information:

(1) The calculations used to determine
the applicable compliance baseline
under § 80.915.

(2) The calculations used to determine
compliance with the applicable toxics
requirements per § 80.815.

(3) A copy of all reports submitted to
EPA under § 80.990, however, duplicate
records are not required.

(c) Additional records importers shall
keep. Any importer shall keep records
that identify and verify the source of
each batch of Certified Toxics-FRGAS
and Non-Certified Toxics-FRGAS
imported and demonstrate compliance
with the requirements for importers
under § 80.1030(0).

(d) Length of time records shall be
kept. The records required in this
section shall be kept for five years from
the date they were created.

(e) Make records available to EPA. On
request by EPA the records required in
paragraphs (a), (b) and (c) of this section
shall be provided to the Administrator’s
authorized representative. For records
that are electronically generated or
maintained the equipment and software
necessary to read the records shall be
made available, or upon approval by
EPA, electronic records shall be
converted to paper documents which
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shall be provided to the Administrator’s
authorized representative.

§80.990 What are the toxics reporting
requirements?

Beginning with the 2002 averaging
period, and continuing for each
averaging period thereafter, any refiner
or importer shall submit to EPA the
information required in this section, and
such other information as EPA may
require.

(a) Refiner and importer annual
reports. Any refiner, for each of its
refineries and/or aggregate(s) of
refineries, and any importer for the
gasoline it imports, shall:

(1) Include in its reformulated
gasoline toxics emissions performance
averaging report per § 80.75(e) the
compliance baseline and incremental
volume, Vinc, for its reformulated
gasoline and RBOB, combined, per
§ 80.850.

(2) Include in its conventional
gasoline report per § 80.105 the
compliance baseline and incremental
volume, Vinc, for its conventional
gasoline per § 80.850.

(3) Exclude Certified Toxics-FRGAS
under § 80.1030, if an importer.

(b) Additional reporting requirements
for importers. Any importer shall report
the following information for Toxics-
FRGAS imported during the averaging
period:

(1) The EPA refiner and refinery
registration numbers of each foreign
refiner and refinery where the Certified
Toxics-FRGAS was produced; and

(2) The total gallons of Certified
Toxics-FRGAS and Non-Certified
Toxics-FRGAS imported from each
foreign refiner and refinery.

Exemptions

§80.995 What if a refiner or importer is
unable to produce gasoline conforming to
the requirements of this subpart?

In appropriate extreme and unusual
circumstances (e.g., natural disaster or
Act of God) which are clearly outside
the control of the refiner or importer
and which could not have been avoided
by the exercise of prudence, diligence,
and due care, EPA may permit a refiner
or importer, for a brief period, to not
meet the requirements of this subpart,
separately for reformulated gasoline
(and RBOB, combined) and
conventional gasoline, provided the
refiner or importer meets all the criteria,
requirements and conditions contained
in § 80.73 (a) through (e).

§80.1000 What are the requirements for
obtaining an exemption for gasoline used
for research, development or testing
purposes?

Gasoline used for research,
development or testing purposes is
exempt from the requirements of this
subpart if it is exempted for these
purposes under the reformulated and
conventional gasoline programs, as
applicable.

Violation Provisions

§80.1005 What acts are prohibited under
the gasoline toxics program?

No person shall:

(a) Averaging violation. Produce or
import gasoline subject to this subpart
that does not comply with the
applicable toxics requirement under
§80.815.

(b) Causing an averaging use
violation. Cause another person to
commit an act in violation of paragraph
(a) of this section.

§80.1010 [Reserved]

§80.1015 Who is liable for violations
under the gasoline toxics program?

(a) Persons liable for violations of
prohibited acts—(1) Averaging
violation. Any person who violates
§80.1005(a) is liable for the violation.

(2) Causing an averaging violation.
Any person who causes another party to
violate § 80.1005(a), is liable for a
violation of § 80.1005(b).

(3) Parent corporation liability. Any
parent corporation is liable for any
violations of this subpart that are
committed by any of its wholly-owned
subsidiaries.

(b) Persons liable for failure to meet
other provisions of this subpart. (1) Any
person who fails to meet a provision of
this subpart not addressed in paragraph
(a) of this section is liable for a violation
of that provision.

(2) Any person who causes another
party to fail to meet a requirement of
this subpart not addressed in paragraph
(a) of this section, is liable for causing
a violation of that provision.

§80.1020 [Reserved]

§80.1025 What penalties apply under this
subpart?

(a) Any person liable for a violation
under § 80.1015 is subject to civil
penalties as specified in sections 205
and 211(d) of the Clean Air Act for
every day of each such violation and the
amount of economic benefit or savings
resulting from each violation.

(b) Any person liable under
§80.1015(a) for a violation of the
applicable toxics requirements or
causing another party to violate the

requirements during any averaging
period, is subject to a separate day of
violation for each and every day in the
averaging period.

(c) Any person liable under
§80.1015(b) for failure to meet, or
causing a failure to meet, a provision of
this subpart is liable for a separate day
of violation for each and every day such
provision remains unfulfilled.

Provisions for Foreign Refiners With
Individual Toxics Baselines

§80.1030 What are the requirements for
gasoline produced at foreign refineries
having individual refiner toxics baselines?

(a) Definitions. (1) A foreign refinery
is a refinery that is located outside the
United States, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the
Commonwealth of the Northern Mariana
Islands (collectively referred to in this
section as ‘“‘the United States”).

(2) A foreign refiner is a person who
meets the definition of refiner under
§80.2(i) for a foreign refinery.

(3) Toxics-FRGAS means gasoline
produced at a foreign refinery that has
been assigned an individual refinery
toxics baseline under § 80.915 and that
is imported into the U.S.

(4) Non-Toxics-FRGAS means
gasoline that is produced at a foreign
refinery that has not been assigned an
individual refinery toxics baseline,
gasoline produced at a foreign refinery
with an individual refinery toxics
baseline that is not imported into the
United States, and gasoline produced at
a foreign refinery with an individual
toxics baseline during a year when the
foreign refiner has opted to not
participate in the Toxics-FRGAS
program under paragraph (c)(3) of this
section.

(5) Certified Toxics-FRGAS means
Toxics-FRGAS the foreign refiner
intends to include in the foreign
refinery’s toxics compliance
calculations under § 80.825, and does
include in these compliance
calculations when reported to EPA.

(6) Non-Certified Toxics-FRGAS
means Toxics-FRGAS that is not
Certified Toxics-FRGAS.

(b) Baseline establishment. Any
foreign refiner may submit a petition to
the Administrator for an individual
refinery toxics baseline pursuant to
§80.915 for all gasoline that was
produced at the foreign refinery and
imported into the United States between
January 1, 1998 and December 31, 2000.

(1) The refiner shall follow the
procedures specified in §§80.91
through 80.93 to establish an anti-
dumping baseline, if it does not already
have such a baseline.
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(2) In making determinations for
foreign refinery baselines, EPA will
consider all information supplied by a
foreign refiner, and in addition may rely
on any and all appropriate assumptions
necessary to make such determinations.

(3)(i) Where a foreign refiner submits
a petition that is incomplete or
inadequate to establish an accurate
toxics baseline, and the refiner fails to
cure this defect after a request for more
information, EPA will not assign an
individual refinery toxics baseline.

(ii) If a foreign refiner does not
already have an anti-dumping
individual baseline per § 80.94, and if
pursuant to § 80.94(b)(5) EPA does not
assign an individual anti-dumping
baseline, EPA will also not assign an
individual refinery toxics baseline.

(c) General requirements for foreign
refiners with individual refinery toxics
baselines. A foreign refiner of a refinery
that has been assigned an individual
toxics baseline according to § 80.915
shall designate all gasoline produced at
the foreign refinery that is exported to
the United States as either Certified
Toxics-FRGAS or as Non-Certified
Toxics-FRGAS, except as provided in
paragraph (c)(3) of this section.

(1) In the case of Certified Toxics-
FRGAS, the foreign refiner shall meet all
provisions that apply to refiners under
this subpart J.

(2) In the case of Non-Certified
Toxics-FRGAS, the foreign refiner shall
meet all the following provisions,
except the foreign refiner shall use the
name Non-Certified Toxics-FRGAS
instead of the names “reformulated
gasoline” or “RBOB” wherever they
appear in the following provisions:

(i) The designation requirements in
this section.

(ii) The recordkeeping requirements
under § 80.985.

(iii) The reporting requirements in
§80.990 and this section.

(iv) The product transfer document
requirements in this section.

(v) The prohibitions in this section
and § 80.1005.

(vi) The independent audit
requirements under § 80.1035,
paragraph (h) of this section, §§80.125
through 80.127, § 80.128(a), (b), (c), (g)
through (i), and § 80.130.

(3)(1) Any foreign refiner that has been
assigned an individual toxics baseline
for a foreign refinery under § 80.915
may elect to classify no gasoline
imported into the United States as
Toxics-FRGAS, provided the foreign
refiner notifies EPA of the election no
later than November 1 of the prior
calendar year.

(ii) An election under paragraph
(c)(3)(i) of this section shall:

(A) Apply to an entire calendar year
averaging period, and apply to all
gasoline produced during the calendar
year at the foreign refinery that is used
in the United States; and

(B) Remain in effect for each
succeeding calendar year averaging
period, unless and until the foreign
refiner notifies EPA of a termination of
the election. The change in election
shall take effect at the beginning of the
next calendar year.

(4) In the case of information required
under this section which would
duplicate information submitted in
accordance with § 80.94, the refiner may
indicate that such information is also
submitted in accordance with the
requirements of this section. Duplicate
submissions are not required.

(d) Designation, product transfer
documents, and foreign refiner
certification. (1) Any foreign refiner of a
foreign refinery that has been assigned
an individual toxics baseline shall
designate each batch of Toxics-FRGAS
as such at the time the gasoline is
produced, unless the refiner has elected
to classify no gasoline exported to the
United States as Toxics-FRGAS under
paragraph (c)(3)(i) of this section.

(2) On each occasion when any
person transfers custody or title to any
Toxics-FRGAS prior to its being
imported into the United States, it shall
include the following information as
part of the product transfer document
information in this section:

(i) Identification of the gasoline as
Certified Toxics-FRGAS or as Non-
Certified Toxics-FRGAS; and

(ii) The name and EPA refinery
registration number of the refinery
where the Toxics-FRGAS was produced.

(3) On each occasion when Toxics-
FRGAS is loaded onto a vessel or other
transportation mode for transport to the
United States, the foreign refiner shall
prepare a written verification for each
batch of the Toxics-FRGAS that meets
the following requirements:

(i) The verification shall include the
report of the independent third party
under paragraph (f) of this section, and
the following additional information:

(A) The name and EPA registration
number of the refinery that produced
the Toxics-FRGAS;

(B) The identification of the gasoline
as Certified Toxics-FRGAS or Non-
Certified Toxics-FRGAS;

(C) The volume of Toxics-FRGAS
being transported, in gallons;

(D) In the case of Certified Toxics-
FRGAS:

(1) The toxics value as determined
under paragraph (f) of this section; and

(2) A declaration that the Toxics-
FRGAS is being included in the

compliance calculations under § 80.825
for the refinery that produced the
Toxics-FRGAS.

(ii) The verification shall be made part
of the product transfer documents for
the Toxics-FRGAS.

(e) Transfers of Toxics-FRGAS to non-
United States markets. The foreign
refiner is responsible to ensure that all
gasoline classified as Toxics-FRGAS is
imported into the United States. A
foreign refiner may remove the Toxics-
FRGAS classification, and the gasoline
need not be imported into the United
States, but only if:

(1)(i) The foreign refiner excludes:

(A) The volume of gasoline from the
refinery’s compliance calculations
under § 80.825; and

(B) In the case of Certified Toxics-
FRGAS, the volume and toxics value of
the gasoline from the compliance
calculations under § 80.825.

(ii) The exclusions under paragraph
(e)(1)(1) of this section shall be on the
basis of the toxics value and volumes
determined under paragraph (f) of this
section; and

(2) The foreign refiner obtains
sufficient evidence in the form of
documentation that the gasoline was not
imported into the United States.

(f) Load port independent sampling,
testing and refinery identification. (1)
On each occasion Toxics-FRGAS is
loaded onto a vessel for transport to the
United States a foreign refiner shall
have an independent third party:

(i) Inspect the vessel prior to loading
and determine the volume of any tank
bottoms;

(ii) Determine the volume of Toxics-
FRGAS loaded onto the vessel
(exclusive of any tank bottoms present
before vessel loading);

(iii) Obtain the EPA-assigned
registration number of the foreign
refinery;

(iv) Determine the name and country
of registration of the vessel used to
transport the Toxics-FRGAS to the
United States; and

(v) Determine the date and time the
vessel departs the port serving the
foreign refinery.

(2) On each occasion Certified Toxics-
FRGAS is loaded onto a vessel for
transport to the United States a foreign
refiner shall have an independent third

arty:

(i) Collect a representative sample of
the Certified Toxics-FRGAS from each
vessel compartment subsequent to
loading on the vessel and prior to
departure of the vessel from the port
serving the foreign refinery;

(ii) Prepare a volume-weighted vessel
composite sample from the
compartment samples, and determine
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the value for toxics using the
methodology specified in § 80.730 by:

(A) The third party analyzing the
sample; or

(B) The third party observing the
foreign refiner analyze the sample;

(iii) Review original documents that
reflect movement and storage of the
Certified Toxics-FRGAS from the
refinery to the load port, and from this
review determine:

(A) The refinery at which the Toxics-
FRGAS was produced; and

(B) That the Toxics-FRGAS remained
segregated from:

(1) Non-Toxics-FRGAS and Non-
Certified Toxics-FRGAS; and

(2) Other Certified Toxics-FRGAS
produced at a different refinery.

(3) The independent third party shall
submit a report:

(i) To the foreign refiner containing
the information required under
paragraphs (f)(1) and (2) of this section,
to accompany the product transfer
documents for the vessel; and

(ii) To the Administrator containing
the information required under
paragraphs (f)(1) and (2) of this section,
within thirty days following the date of
the independent third party’s
inspection. This report shall include a
description of the method used to
determine the identity of the refinery at
which the gasoline was produced,
assurance that the gasoline remained
segregated as specified in paragraph
(n)(1) of this section, and a description
of the gasoline’s movement and storage
between production at the source
refinery and vessel loading.

(4) The independent third party shall:

(i) Be approved in advance by EPA,
based on a demonstration of ability to
perform the procedures required in this
paragraph (f);

(ii) Be independent under the criteria
specified in § 80.65(e)(2)(iii); and

(iii) Sign a commitment that contains
the provisions specified in paragraph (i)
of this section with regard to activities,
facilities and documents relevant to
compliance with the requirements of
this paragraph (f).

(g) Comparison of load port and port
of entry testing. (1)(i) Except as
described in paragraph (g)(1)(ii) of this
section, any foreign refiner and any
United States importer of Certified
Toxics-FRGAS shall compare the results
from the load port testing under
paragraph (f) of this section, with the
port of entry testing as reported under
paragraph (o) of this section, for the
volume of gasoline and the toxics value.

(ii) Where a vessel transporting
Certified Toxics-FRGAS off loads this
gasoline at more than one United States
port of entry, and the conditions of

paragraph (g)(2)(i) of this section are met
at the first United States port of entry,
the requirements of paragraph (g)(2) of
this section do not apply at subsequent
ports of entry if the United States
importer obtains a certification from the
vessel owner, that meets the
requirements of paragraph (s) of this
section, that the vessel has not loaded
any gasoline or blendstock between the
first United States port of entry and the
subsequent port of entry.

(2)(i) The requirements of this
paragraph (g)(2) apply if:

(A) The temperature-corrected
volumes determined at the port of entry
and at the load port differ by more than
one percent; or

(B) The toxics value determined at the
port of entry is higher than the toxics
value determined at the load port, and
the amount of this difference is greater
than the reproducibility amount
specified for the port of entry test result
by the American Society of Testing and
Materials (ASTM).

(ii) The United States importer and
the foreign refiner shall treat the
gasoline as Non-Certified Toxics-
FRGAS, and the foreign refiner shall
exclude the gasoline volume and
properties from its gasoline toxics
compliance calculations under § 80.825.

(h) Attest requirements. The following
additional procedures shall be carried
out by any foreign refiner of Toxics-
FRGAS as part of the applicable attest
engagement for each foreign refinery
under § 80.1035:

(1) The inventory reconciliation
analysis under § 80.128(b) and the
tender analysis under § 80.128(c) shall
include Non-Toxics-FRGAS in addition
to the gasoline types listed in
§80.128(b) and (c).

(2) Obtain separate listings of all
tenders of Certified Toxics-FRGAS, and
of Non-Certified Toxics-FRGAS. Agree
the total volume of tenders from the
listings to the gasoline inventory
reconciliation analysis in § 80.128(b),
and to the volumes determined by the
third party under paragraph (f)(1) of this
section.

(3) For each tender under paragraph
(h)(2) of this section where the gasoline
is loaded onto a marine vessel, report as
a finding the name and country of
registration of each vessel, and the
volumes of Toxics-FRGAS loaded onto
each vessel.

(4) Select a sample from the list of
vessels identified in paragraph (h)(3) of
this section used to transport Certified
Toxics-FRGAS, in accordance with the
guidelines in § 80.127, and for each
vessel selected perform the following:

(i) Obtain the report of the
independent third party, under

paragraph (f) of this section, and of the
United States importer under paragraph
(o) of this section.

(A) Agree the information in these
reports with regard to vessel
identification, gasoline volumes and test
results.

(B) Identify, and report as a finding,
each occasion the load port and port of
entry parameter and volume results
differ by more than the amounts
allowed in paragraph (g) of this section,
and determine whether the foreign
refiner adjusted its refinery calculations
as required in paragraph (g) of this
section.

(ii) Obtain the documents used by the
independent third party to determine
transportation and storage of the
Certified Toxics-FRGAS from the
refinery to the load port, under
paragraph (f) of this section. Obtain tank
activity records for any storage tank
where the Certified Toxics-FRGAS is
stored, and pipeline activity records for
any pipeline used to transport the
Certified Toxics-FRGAS, prior to being
loaded onto the vessel. Use these
records to determine whether the
Certified Toxics-FRGAS was produced
at the refinery that is the subject of the
attest engagement, and whether the
Certified Toxics-FRGAS was mixed with
any Non-Certified Toxics-FRGAS, Non-
Toxics-FRGAS, or any Certified Toxics-
FRGAS produced at a different refinery.

(5) Select a sample from the list of
vessels identified in paragraph (h)(3) of
this section used to transport Certified
and Non-Certified Toxics-FRGAS, in
accordance with the guidelines in
§80.127, and for each vessel selected
perform the following:

(i) Obtain a commercial document of
general circulation that lists vessel
arrivals and departures, and that
includes the port and date of departure
of the vessel, and the port of entry and
date of arrival of the vessel.

(ii) Agree the vessel’s departure and
arrival locations and dates from the
independent third party and United
States importer reports to the
information contained in the
commercial document.

(6) Obtain separate listings of all
tenders of Non-Toxics-FRGAS, and
perform the following:

(i) Agree the total volume of tenders
from the listings to the gasoline
inventory reconciliation analysis in
§80.128(h).

(ii) Obtain a separate listing of the
tenders under this paragraph (h)(6)
where the gasoline is loaded onto a
marine vessel. Select a sample from this
listing in accordance with the
guidelines in § 80.127, and obtain a
commercial document of general
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circulation that lists vessel arrivals and
departures, and that includes the port
and date of departure and the ports and
dates where the gasoline was off loaded
for the selected vessels. Determine and
report as a finding the country where
the gasoline was off loaded for each
vessel selected.

(7) In order to complete the
requirements of this paragraph (h) an
auditor shall:

(i) Be independent of the foreign
refiner;

(ii) Be licensed as a Certified Public
Accountant in the United States and a
citizen of the United States, or be
approved in advance by EPA based on
a demonstration of ability to perform the
procedures required in §§ 80.125
through 80.130 and this paragraph (h);
and

(iii) Sign a commitment that contains
the provisions specified in paragraph (i)
of this section with regard to activities
and documents relevant to compliance
with the requirements of §§ 80.125
through 80.130, § 80.1035 and this
paragraph (h).

(i) Foreign refiner commitments. Any
foreign refiner shall commit to and
comply with the provisions contained
in this paragraph (i) as a condition to
being assigned an individual refinery
toxics baseline.

(1) Any United States Environmental
Protection Agency inspector or auditor
will be given full, complete and
immediate access to conduct
inspections and audits of the foreign
refinery.

(i) Inspections and audits may be
either announced in advance by EPA, or
unannounced.

(ii) Access will be provided to any
location where:

(A) Gasoline is produced;

(B) Documents related to refinery
operations are kept;

(C) Gasoline or blendstock samples
are tested or stored; and

(D) Toxics-FRGAS is stored or
transported between the foreign refinery
and the United States, including storage
tanks, vessels and pipelines.

(iii) Inspections and audits may be by
EPA employees or contractors to EPA.

(iv) Any documents requested that are
related to matters covered by
inspections and audits will be provided
to an EPA inspector or auditor on
request.

(v) Inspections and audits by EPA
may include review and copying of any
documents related to:

(A) Refinery baseline establishment,
including the volume and toxics value,
and transfers of title or custody, of any
gasoline or blendstocks, whether
Toxics-FRGAS or Non-toxics-FRGAS,

produced at the foreign refinery during
the period January 1, 1998 through the
date of the refinery baseline petition or
through the date of the inspection or
audit if a baseline petition has not been
approved, and any work papers related
to refinery baseline establishment;

(B) The volume and toxics value of
Toxics-FRGAS;

(C) The proper classification of
gasoline as being Toxics-FRGAS or as
not being Toxics-FRGAS, or as Certified
Toxics-FRGAS or as Non-Certified
Toxics-FRGAS;

(D) Transfers of title or custody to
Toxics-FRGAS;

(E) Sampling and testing of Toxics-
FRGAS;

(F) Work performed and reports
prepared by independent third parties
and by independent auditors under the
requirements of this section and
§80.1035 including work papers; and

(G) Reports prepared for submission
to EPA, and any work papers related to
such reports.

(vi) Inspections and audits by EPA
may include taking samples of gasoline
or blendstock, and interviewing
employees.

(vii) Any employee of the foreign
refiner will be made available for
interview by the EPA inspector or
auditor, on request, within a reasonable
time period.

(viii) English language translations of
any documents will be provided to an
EPA inspector or auditor, on request,
within 10 working days.

(ix) English language interpreters will
be provided to accompany EPA
inspectors and auditors, on request.

(2) An agent for service of process
located in the District of Columbia will
be named, and service on this agent
constitutes service on and personal and
subject matter jurisdiction in the United
States over the foreign refiner or any
employee of the foreign refiner for any
action by EPA or otherwise by the
United States related to the
requirements of this subpart J.

(3) A foreign refiner shall be subject
to civil liability for violations of this
section, sections 114, 202(1), 211, and
301(a) of the Clean Air Act, as amended
(42 U.S.C. 7414, 7521(1), 7545 and
7601(a)), and all other applicable laws
or regulations and shall be subject to the
provisions thereof. The Administrator
may assess a penalty against a foreign
refiner for any violation of this section
by a foreign refiner, in the manner set
forth in sections 205(c) of the CAA, 42
U.S.C. 7524(c) or commence a civil
action against a foreign refiner to assess
and recover a civil penalty in the
manner set forth in section 205(b) of the
CAA, 42 U.S.C. 7524(b). A FR shall be

subject to criminal liability for
violations of this section, section
113(c)(2) of the CAA, 42 U.S.C.
7413(c)(2), 18 U.S.C. 1001 and all other
applicable provisions and shall be
subject to the provisions thereof.

(4) United States substantive and
procedural laws shall apply to any civil
or criminal enforcement action against
the foreign refiner or any employee of
the foreign refiner related to the
provisions of this section.

(5) Submitting a petition for an
individual refinery toxics baseline,
producing and exporting gasoline under
an individual refinery toxics baseline,
and all other actions to comply with the
requirements of this subpart ] relating to
the establishment and use of an
individual refinery toxics baseline
constitute actions or activities that
satisfy the provisions of 28 U.S.C.
1605(a)(2), but solely with respect to
actions instituted against the foreign
refiner, its agents and employees in any
court or other tribunal in the United
States for conduct that violates the
requirements applicable to the foreign
refiner under this subpart J, including
conduct that violates Title 18 U.S.C.
section 1001 and Clean Air Act section
113(c)(2).

(6) The foreign refiner, or its agents or
employees, will not seek to detain or to
impose civil or criminal remedies
against EPA inspectors or auditors,
whether EPA employees or EPA
contractors, for actions performed
within the scope of EPA employment
related to the provisions of this section.

(7) The commitment required by this
paragraph (i) shall be signed by the
owner or president of the foreign refiner
business.

(8) In any case where Toxics-FRGAS
produced at a foreign refinery is stored
or transported by another company
between the refinery and the vessel that
transports the Toxics-FRGAS to the
United States, the foreign refiner shall
obtain from each such other company a
commitment that meets the
requirements specified in paragraphs
(1)(1) through (7) of this section, and
these commitments shall be included in
the foreign refiner’s baseline petition.

(j) Sovereign immunity. By submitting
a petition for an individual foreign
refinery baseline under this section, or
by producing and exporting gasoline to
the United States under an individual
refinery toxics baseline under this
section, the foreign refiner, its agents
and employees, without exception,
become subject to the full operation of
the administrative and judicial
enforcement powers and provisions of
the United States without limitation
based on sovereign immunity, with
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respect to actions instituted against the
foreign refiner, its agents and employees
in any court or other tribunal in the
United States for conduct that violates
the requirements applicable to the
foreign refiner under this subpart J,
including conduct that violates Title 18
U.S.C. section 1001 and Clean Air Act
section 113(c)(2).

(k) Bond posting. Any foreign refiner
shall meet the requirements of this
paragraph (k) as a condition to being
assigned an individual refinery toxics
baseline.

(1) The foreign refiner shall annually
post a bond of the amount calculated
using the following equation:

Bond =G x$ 0.01 — Bondce
Where:

Bond = amount of the bond in U. S.
dollars.

G = the largest volume of gasoline
produced at the foreign refinery and
exported to the United States, in
gallons, during a single calendar
year among the five preceding
calendar years.

Bondce = amount of bond currently
posted by the refinery pursuant to
§80.94.

(2) Bonds shall be posted by:

(i) Paying the amount of the bond to
the Treasurer of the United States;

(ii) Obtaining a bond in the proper
amount from a third party surety agent
that is payable to satisfy United States
administrative or judicial judgments
against the foreign refiner, provided
EPA agrees in advance as to the third
party and the nature of the surety
agreement; or

(iii) An alternative commitment that
results in assets of an appropriate
liquidity and value being readily
available to the United States, provided
EPA agrees in advance as to the
alternative commitment.

(3) If the bond amount for a foreign
refinery increases, the foreign refiner
shall increase the bond to cover the
shortfall within 90 days of the date the
bond amount changes. If the bond
amount decreases, the foreign refiner
may reduce the amount of the bond
beginning 90 days after the date the
bond amount changes.

(4) Bonds posted under this paragraph
(k) shall:

(i) Be used to satisfy any judicial or
administrative judgment, order,
assessment or payment under a judicial
or administrative settlement agreement
that results from an administrative or
judicial enforcement action for conduct
in violation of this subpart ], including
where such conduct violates Title 18
U.S.C. section 1001 and Clean Air Act
section 113(c)(2);

(ii) Be provided by a corporate surety
that is listed in the United States
Department of Treasury Circular 570
“Companies Holding Certificates of
Authority as Acceptable Sureties on
Federal Bonds’; and

(iii) Include a commitment that the
bond will remain in effect for at least
five (5) years following the end of latest
averaging period that the foreign refiner
produces gasoline pursuant to the
requirements of this subpart J.

(5) On any occasion a foreign refiner
bond is used to satisfy any judgment or
other obligation, the foreign refiner shall
increase the bond to cover the amount
used within 90 days of the date the
bond is used.

(6) The bond is used for payment of,
not in lieu of, any obligation arising
under any judgment, order, assessment
or settlement agreement. Nothing herein
is intended to waive any portion of any
obligation except what portion is
actually paid by use of funds from the
bond.

(1) [Reserved]

(m) English language reports. Any
report or other document submitted to
EPA by a foreign refiner shall be in
English language, or shall include an
English language translation.

(n) Prohibitions. (1) No person may
combine Certified Toxics-FRGAS with
any Non-Certified Toxics-FRGAS or
Non-Toxics-FRGAS, and no person may
combine Certified Toxics-FRGAS with
any Certified Toxics-FRGAS produced
at a different refinery, until the importer
has met all the requirements of
paragraph (o) of this section, except as
provided in paragraph (e) of this
section.

(2) No foreign refiner or other person
may cause another person to commit an
action prohibited in paragraph (n)(1) of
this section, or that otherwise violates
the requirements of this section.

(o) United States importer
requirements. Any United States
importer shall meet the following
requirements:

(1) Each batch of imported gasoline
shall be classified by the importer as
being Toxics-FRGAS or as Non-Toxics-
FRGAS, and each batch classified as
Toxics-FRGAS shall be further classified
as Certified Toxics-FRGAS or as Non-
Certified Toxics-FRGAS.

(2) Gasoline shall be classified as
Certified Toxics-FRGAS or as Non-
Certified Toxics-FRGAS according to
the designation by the foreign refiner if
this designation is supported by product
transfer documents prepared by the
foreign refiner as required in paragraph
(d) of this section, unless the gasoline is
classified as Non-Certified Toxics-

FRGAS under paragraph (g) of this
section.

(3) For each gasoline batch classified
as Toxics-FRGAS, any United States
importer shall perform the following
procedures:

(i) In the case of both Certified and
Non-Certified Toxics-FRGAS, have an
independent third party:

(A) Determine the volume of gasoline
in the vessel;

(B) Use the foreign refiner’s Toxics-
FRGAS certification to determine the
name and EPA-assigned registration
number of the foreign refinery that
produced the Toxics-FRGAS;

(C) Determine the name and country
of registration of the vessel used to
transport the Toxics-FRGAS to the
United States; and

(D) Determine the date and time the
vessel arrives at the United States port
of entry.

(ii) In the case of Certified Toxics-
FRGAS, have an independent third
party:

(A) Collect a representative sample
from each vessel compartment
subsequent to the vessel’s arrival at the
United States port of entry and prior to
off loading any gasoline from the vessel;

(B) Prepare a volume-weighted vessel
composite sample from the
compartment samples; and

(C) Determine the toxics value using
the methodologies specified in § 80.730,
by:

(1) The third party analyzing the
sample; or

(2) The third party observing the
importer analyze the sample.

(4) Any importer shall submit reports
within thirty days following the date
any vessel transporting Toxics-FRGAS
arrives at the United States port of entry:

(i) To the Administrator containing
the information determined under
paragraph (0)(3) of this section; and

(ii) To the foreign refiner containing
the information determined under
paragraph (0)(3)(ii) of this section.

(5) Any United States importer shall
meet the requirements specified in
§80.815 for any imported gasoline that
is not classified as Certified Toxics-
FRGAS under paragraph (0)(2) of this
section.

(p) Truck Imports of Certified Toxics-
FRGAS produced at a Refinery (1) Any
refiner whose Certified Toxics-FRGAS is
transported into the United States by
truck may petition EPA to use
alternative procedures to meet the
following requirements:

(i) Certification under paragraph (d)(5)
of this section;

(ii) Load port and port of entry
sampling and testing under paragraphs
(f) and (g) of this section;
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(iii) Attest under paragraph (h) of this
section; and

(iv) Importer testing under paragraph
(0)(3) of this section.

(2) These alternative procedures shall
ensure Certified Toxics-FRGAS remains
segregated from Non-Certified Toxics-
FRGAS and from Non-Toxics-FRGAS
until it is imported into the United
States. The petition will be evaluated
based on whether it adequately
addresses the following:

(i) Provisions for monitoring pipeline
shipments, if applicable, from the
refinery, that ensure segregation of
Certified Toxics-FRGAS from that
refinery from all other gasoline;

(ii) Contracts with any terminals and/
or pipelines that receive and/or
transport Certified Toxics-FRGAS, that
prohibit the commingling of Certified
Toxics-FRGAS with any of the
following:

(A) Other Certified Toxics-FRGAS
from other refineries.

(B) All Non-Certified Toxics-FRGAS.

(C) All Non-Toxics-FRGAS;

(iii) Procedures for obtaining and
reviewing truck loading records and
United States import documents for
Certified Toxics-FRGAS to ensure that
such gasoline is only loaded into trucks
making deliveries to the United States;

(iv) Attest procedures to be conducted
annually by an independent third party
that review loading records and import
documents based on volume
reconciliation, or other criteria, to
confirm that all Certified Toxics-FRGAS
remains segregated throughout the
distribution system and is only loaded
into trucks for import into the United
States.

(3) The petition required by this
section shall be submitted to EPA along
with the application for small refiner
status and individual refinery toxics
baseline and standards under § 80.240
and this section.

(q) Withdrawal or suspension of a
foreign refinery’s baseline. EPA may
withdraw or suspend a baseline that has
been assigned to a foreign refinery
where:

(1) A foreign refiner fails to meet any
requirement of this section;

(2) A foreign government fails to
allow EPA inspections as provided in
paragraph (i)(1) of this section;

(3) A foreign refiner asserts a claim of,
or a right to claim, sovereign immunity
in an action to enforce the requirements
in this subpart J; or

(4) A foreign refiner fails to pay a civil
or criminal penalty that is not satisfied
using the foreign refiner bond specified
in paragraph (k) of this section.

(r) Early use of a foreign refinery
baseline. (1) A foreign refiner may begin

using an individual refinery baseline
before EPA has approved the baseline,
provided that:

(i) A baseline petition has been
submitted as required in paragraph (b)
of this section;

(ii) EPA has made a provisional
finding that the baseline petition is
complete;

(iii) The foreign refiner has made the
commitments required in paragraph (i)
of this section;

(iv) The persons who will meet the
independent third party and
independent attest requirements for the
foreign refinery have made the
commitments required in paragraphs
(£)(3)(iii) and (h)(7)(iii) of this section;
and

(v) The foreign refiner has met the
bond requirements of paragraph (k) of
this section.

(2) In any case where a foreign refiner
uses an individual refinery baseline
before final approval under paragraph
(r)(1) of this section, and the foreign
refinery baseline values that ultimately
are approved by EPA are more stringent
than the early baseline values used by
the foreign refiner, the foreign refiner
shall recalculate its compliance, ab
initio, using the baseline values
approved by EPA, and the foreign
refiner shall be liable for any resulting
violation of the gasoline toxics
requirements.

(s) Additional requirements for
petitions, reports and certificates. Any
petition for a refinery baseline under
§80.915, any alternative procedures
under paragraph (r) of this section, any
report or other submission required by
paragraph (c), (f)(2), or (i) of this section,
and any certification under paragraph
(d)(3) of this section shall be:

(1) Submitted in accordance with
procedures specified by the
Administrator, including use of any
forms that may be specified by the
Administrator.

(2) Be signed by the president or
owner of the foreign refiner company, or
by that person’s immediate designee,
and shall contain the following
declaration:

I hereby certify: (1) That I have actual
authority to sign on behalf of and to bind
[insert name of foreign refiner] with regard to
all statements contained herein; (2) that I am
aware that the information contained herein
is being certified, or submitted to the United
States Environmental Protection Agency,
under the requirements of 40 CFR Part 80,
subpart ], and that the information is material
for determining compliance under these
regulations; and (3) that I have read and
understand the information being certified or
submitted, and this information is true,
complete and correct to the best of my
knowledge and belief after I have taken

reasonable and appropriate steps to verify the
accuracy thereof.

I affirm that I have read and understand the
provisions of 40 CFR Part 80, subpart J,
including 40 CFR 80.1030 [insert name of
foreign refiner]. Pursuant to Clean Air Act
section 113(c) and Title 18, United States
Code, section 1001, the penalty for furnishing
false, incomplete or misleading information
in this certification or submission is a fine of
up to $10,000, and/or imprisonment for up
to five years.

Attest Engagements

§80.1035 What are the attest engagement
requirements for gasoline toxics
compliance applicable to refiners and
importers?

In addition to the requirements for
attest engagements that apply to refiners
and importers under §§ 80.125 through
80.130, and §80.1030, the attest
engagements for refiners and importers
applicable to this subpart J shall include
the following procedures and
requirements each year, which should
be applied separately to reformulated
gasoline (and RBOB, combined) and
conventional gasoline:

(a) Obtain the EPA toxics baseline
approval letter for the refinery to
determine the refinery’s applicable
baseline toxics value and baseline toxics
volume under § 80.915.

(b) Obtain a written representation
from the company representative stating
the toxics value(s) that the company
used as its baseline(s) and agree that
number to paragraph (a) of this section.

(c) Obtain and read a copy of the
refinery’s or importer’s annual toxics
reports per §§ 1A80.75(e) and 80.105
filed with EPA for the year to determine
the compliance baseline and
incremental volume.

(d) Agree the yearly volume of
gasoline reported to EPA in the toxics
reports with the inventory
reconciliation analysis under § 80.128.

(e) Calculate the annual average toxics
value level for each type of gasoline
specified at § 80.815(b) and agree the
applicable values with the values
reported to EPA.

(f) Calculate the difference between
the yearly volume of gasoline reported
to EPA and the baseline volume, if
applicable, to determine the yearly
incremental volume and agree that
value with the value reported to EPA.

(g) Calculate the compliance baseline
per § 80.850, and agree that value with
the value reported to EPA.

§80.1040
Additional Rulemaking

§80.1045 What additional rulemaking will
EPA conduct?

No later than July 1, 2003, the
Administrator shall propose any

[Reserved]



Federal Register/Vol. 66, No. 61/ Thursday, March 29, 2001/Rules and Regulations 17273

requirements to control hazardous air
pollutants from motor vehicles and
motor vehicle fuels that the
Administrator determines are
appropriate pursuant to section 202(1)(2)
of the Act. The Administrator will take
final action on such proposal no later
than July 1, 2004. During this
rulemaking, EPA also intends to
evaluate emissions and potential

strategies relating to hazardous air
pollutants from nonroad engines and
vehicles.

PART 86—CONTROL OF EMISSIONS
FROM NEW AND IN-USE HIGHWAY
VEHICLES AND ENGINES

1. The authority citation for part 86 is
revised to read as follows:

Authority: 42 U.S.C. 7401-7521(1) and
7521(m)-7671q.

[FR Doc. 01-37 Filed 3—28-01; 8:45 am]
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