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OSH Act, OSHA Standards, Inspections, Citations And Penalties

Need For Legislation

More than 90 million Americans spend their days on the job. They are our most valuable national resource. Yet, until 1970, no uniform and comprehensive provisions existed for their protection against workplace safety and health hazards.

In 1970, the Congress considered annual figures such as these:

· Job related accidents accounted for more than 14,000 worker deaths.

· Nearly 2 l/2 million workers were disabled.

· Ten times as many person‑days were lost from job‑related disabilities as from strikes.

· Estimated new cases of occupational diseases totaled 300,000.

In terms of lost production and wages, medical expenses and disability compensation, the burden on the nation's commerce was staggering. Human cost was beyond calculation. Therefore, the Occupational Safety and Health Act of 1970 (the Act) was passed by a bipartisan Congress ". . . to assure so far as possible every working man and woman in the Nation safe and healthful working conditions and to preserve our human resources." 

OSHA’s Purpose

Under the Act, the Occupational Safety and Health Administration (OSHA) was created within the Department of Labor to:

· Encourage employers and employees to reduce workplace hazards and to implement new or improve existing safety and health programs;

· Provide for research in occupational safety and health to develop innovative ways of dealing with occupational safety and health problems;

· Establish "separate but dependent responsibilities and rights" for employers and employees for the achievement of better safety and health conditions;

· Maintain a reporting and recordkeeping system to monitor job‑related injuries and illnesses;

· Establish training programs to increase the number and competence of occupational safety and health personnel;

· Develop mandatory job safety and health standards and enforce them effectively; and

· Provide for the development, analysis, evaluation and approval of state occupational safety and health programs.

While OSHA continually reviews and redefines specific standards and practices, its basic purposes remain constant. OSHA strives to implement its mandate fully and firmly with fairness to all concerned. In all its procedures, from standards development through implementation and enforcement, OSHA guarantees employers and employees the right to be fully informed, to participate actively and to appeal actions. 

The Act's Coverage

In general, coverage of the Act extends to all employers and their employees in the 50  states, the District of Columbia, Puerto Rico, and all other territories under Federal  Government jurisdiction. Coverage is provided either directly by federal OSHA or  through an OSHA‑approved state program (see section on OSHA Approved State  Programs).

As defined by the Act, an employer is any "person engaged in a business affecting  commerce who has employees, but does not include the United States or any State or  political subdivision of a State." Therefore, the Act applies to employers and employees  in such varied fields as manufacturing, construction, longshoring, agriculture, law and  medicine, charity and disaster relief, organized labor and private education. Such  coverage includes religious groups to the extent that they employ workers for secular  purposes.

The following are not covered under the Act:

· Self‑employed persons;

· Farms at which only immediate members of the farm employer's family are  employed; and

· Working conditions regulated by other federal agencies under other federal  statutes.

But even when another federal agency is authorized to regulate safety and health working  conditions in a particular industry, if it does not do so in specific areas, then OSHA  standards apply.

As OSHA develops effective safety and health standards of its own, standards issued  under the following laws administered by the Department of Labor are superseded: the  Walsh‑Healey Act, the Service Contract Act, the Construction Safety Act, the Arts and  Humanities Act and the Longshoremen's and Harbor Workers' Compensation Act.

Provisions for Federal Employees

Under the Act, federal agency heads are responsible for providing safe and healthful working conditions for their employees. The Act requires agencies to comply with standards consistent with those OSHA issues for private sector employers. OSHA conducts federal workplace inspections in response to employees' reports of hazards and as part of a special program which identifies federal workplaces with higher than average rates of injuries and illnesses.

Federal agency heads are required to operate comprehensive occupational safety and health programs that include: recording and analyzing injury/illness data, providing training to all personnel, and conducting self‑inspections to ensure compliance with OSHA standards. OSHA conducts comprehensive evaluations of these programs to assess their effectiveness.

OSHA's federal sector authority is different from that in the private sector in several ways. The most significant difference is that OSHA cannot propose monetary penalties against another federal agency for failure to comply with OSHA standards. Instead, compliance issues unresolved at the local level are raised to higher organizational levels until resolved. Another significant difference is that OSHA does not have authority to protect federal employee "whistle blowers." However, the Whistle Blower Protection Act of 1989 affords present and former federal employees (other than those in the U.S. Postal Service and certain intelligence agencies) an opportunity to file their reports of reprisal with the Office of Special Counsel, U.S. Merit Systems Protection Board.

Provisions For State And Local Governments

OSHA provisions do not apply to state and local governments in their role as employers. The Act does provide that any state desiring to gain OSHA approval for its private sector occupational safety and health program must provide a program that covers its state and local government workers and that is at least as effective as its program for private employees. State plans may also cover only public sector employees.

Recordkeeping And Reporting

Before the Act became effective, no centralized and systematic method existed for  monitoring occupational safety and health problems. Statistics on job injuries and  illnesses were collected by some states and by some private organizations; national  figures were based on not‑altogether‑reliable projections. With OSHA came the first  basis for consistent, nation‑wide procedures ‑ a vital requirement for gauging problems and solving them.

Employers of 11 or more employees must maintain records of occupational injuries and  illnesses as they occur. The purposes of keeping records are to permit survey material  to be compiled, to help define high hazard industries, and to inform employees of the  status of their employer's record. Employers in state plan states are required to keep the same records as employers in other states.

OSHA recordkeeping is not required for certain retail trades and some service  industries. Exempt employers, like nonexempt employers, must comply with OSHA  standards, display the OSHA poster, and report to OSHA within 8 hours any accident  that results in one or more fatalities or the hospitalization of three or more employees.

If an on the job accident occurs that results in the death of an employee or in the  hospitalization of three or more employees, all employers, regardless of the number of  employees, must report the accident, in detail, to the nearest OSHA office within  8 hours in states with approved plans, employers report such accidents to the state agency  responsible for safety and health programs.

Injury and Illness Records

Recordkeeping forms are maintained on a calendar year basis. They are not sent to  OSHA or any other agency. They must be maintained for five years at the establishment  and must be available for inspection by representatives of OSHA, HHS, or the designated state agency. Many specific OSHA standards have additional recordkeeping and reporting requirements. 

Keeping Employees Informed

Employers are responsible for keeping employees informed about OSHA and about the various safety and health matters with which they are involved.

Federal OSHA and states with their own occupational safety and health programs require   that each employer post certain materials at a prominent location in the workplace. These   include:

· Job Safety and Health Protection workplace poster (OSHA 2203 or state equivalent) informing employees of their rights and responsibilities under the Act. Besides displaying the workplace poster, the employer must make available to employees, upon request, copies of the Act and copies of relevant OSHA rules and regulations. Any official edition of the poster is acceptable.

· Summaries of petitions for variances from standards or recordkeeping procedures.

· Copies of all OSHA citations for violations of standards. These must remain posted at or near the location of alleged violations for three days, or until the violations are corrected, whichever is longer.

· Log and Summary of Occupational Injuries and Illnesses (OSHA No. 200). The summary page of the log must be posted no later than February 1, and must remain in place until March 1.

All employees have the right to examine any records kept by their employers regarding their exposure to hazardous materials, or the results of medical surveillance.

Occasionally, OSHA standards or NIOSH research activities will require an employer to measure and record employee exposure to potentially harmful  substances. Employees have the right (in person or through their authorized  representative) to be present during the measuring as well as to examine records of  the results.

Under these substance‑specific requirements, each employee or former employee  has the right to see his or her examination records, and must be told by the  employer if exposure has exceeded the levels set by standards. The employee must  also be told what corrective measures are being taken.

In addition to having access to records, employees in manufacturing facilities must  be provided information about all of the hazardous chemicals in their work areas.  Employers are to provide this information by means of labels on containers, material safety data sheets, and training programs.

Workplace Inspections

Authority To Inspect

[image: image1.wmf]To enforce its standards, OSHA is authorized under the Act to conduct workplace  inspections. Every establishment covered by the Act is subject to inspection by OSHA compliance safety and health officers, who are chosen for their knowledge and experience in the occupational safety and health field. Compliance officers are  vigorously trained in OSHA standards and in recognition of safety and health hazards.  Similarly, states with their own occupational safety and health programs conduct  inspections using qualified compliance safety and health officers.

Under the Act, "upon presenting appropriate credentials to the owner, operator or agent  in charge," an OSHA compliance officer is authorized to:

· "Enter without delay and at reasonable times any factory, plant, establishment, construction site or other areas, workplace, or environment where work is  performed by an employee of an employer; and to

· "Inspect and investigate during regular working hours, and at other reasonable times, and within reasonable limits and in a reasonable manner, any such place of employment and all pertinent conditions, structures, machines, apparatus, devices, equipment and materials therein, and to question privately any such employer, owner, operator, agent or employee."

Inspections are conducted without advance notice. There are, however, special circumstances under which OSHA may indeed give notice to the employer, but even then, such a notice will be less than 24 hours. These special circumstances include:

· Imminent danger situations which require correction as soon as possible;

· Inspections that must take place after regular business hours, or that require special preparation.

Chemical Hazard Communication
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About 32 million workers are potentially exposed to one or more chemical hazards. There are an estimated 575,000 existing chemical products, and hundreds of new ones being introduced annually. This poses a serious problem for exposed workers and their employers.

Chemical exposure may cause or contribute to many serious health effects such as heart ailments, kidney and lung damage, sterility, cancer, burns, and rashes. Some chemicals may also be safety hazards and have the potential to cause fires and explosions and other serious accidents.

Because of the seriousness of these safety and health problems, and because many employers and employees know little or nothing about them, the Occupational Safety and Health Administration (OSHA) has issued a rule called "Hazard Communication" (§1926.59). The basic goal of the standard is to be sure employers and employees know about work hazards and how to protect themselves; this should help to reduce the incidence of chemical source illness and injuries.

The Hazard Communication Standard establishes uniform requirements to make sure that the hazards of all chemicals imported into, produced, or used in U.S. workplaces are evaluated, and that this hazard information is transmitted to affected employers and exposed employees.

Chemical manufacturers and importers must convey the hazard information they learn from their evaluations to downstream employers by means of labels on containers and material safety data sheets (MSDS's). In addition, all covered employers must have a hazard communication program to get this information to their employees through labels on containers, MSDS's and training.

This program ensures that all employers receive the information they need to inform and train their employees properly and to design and put in place employee protection programs. It also provides necessary hazard information to employees, so they can participate in, and support, the protective measures in place at their workplaces.

OSHA has developed a variety of materials and publications to help employers and employees develop and implement effective hazard communication programs.

Before explaining the details of various parts of the Hazard Communication standard, a brief overview of the design of the standard may be helpful. The Hazard Communication standard, is different from other OSHA health rules as it covers all hazardous chemicals. The rule also incorporates a "downstream flow of information," which means that producers of chemicals have the primary responsibility for generating and disseminating information, while users of chemicals must obtain the information and transmit it to their own employees.

In general, it works like this:

Chemical Manufacturers / Importers
· Determine the hazards of each product

Chemical Manufacturers / Importers/Distributors
· Communicate the hazard information and associated measures downstream to customers through labels and MSDS's

Employers
· Identify and list hazardous chemicals in their workplaces.

· Obtain MSDS's and labels for each hazardous chemical.

· Develop and implement a written hazard communication program, including labels, MSDS's, and employee training, based on the list of chemicals, MSDS's and label information.

· Communicate hazard information to their employees through labels, MSDS's and formal training programs.



Hazard Evaluation

The quality of the hazard communication program depends on the adequacy and accuracy of the hazard assessment. Chemical manufacturers and importers are required to review available scientific evidence concerning the hazards of the chemicals they produce or import, and to report the information they find to their employees and to employers who distribute or use their products. Downstream employers can rely on the evaluations performed by the chemical manufactures or importers to establish the hazards of the chemicals they use.

The chemical manufacturers, importers, and any employers who choose to evaluate hazards are responsible for the quality of the hazard determinations they perform. Each chemical must be evaluated for its potential to cause adverse health effects and its potential to pose physical hazards such as flammability. (Definitions of hazards covered are included in the standard.) Chemicals that are listed in one of the following sources are to be considered hazardous in all cases:

· 29 CFR 1910, Subpart Z, Toxic and Hazardous Substances, Occupational Safety and Health Administration, (OSHA) and

· Threshold Limit Values for Chemical Substances and Physical Agents in the Work Environment, American Conference of Governmental Industrial Hygienists (ACGIH).

In addition, chemicals that have been evaluated and found to be a suspect or confirmed carcinogen in the following sources must be reported as such:

· National Toxicology Program (NTP), Annual Report on Carcinogens

· International Agency for Research on Cancer (IARC), Monographs

· Regulated by OSHA as a carcinogen.

Written Hazard Communication Program

Employers must develop, implement, and maintain at the workplace a written, comprehensive hazard communication program that includes provisions for container labeling, collection and availability of material safety data sheets, and an employee training program. It also must contain a list of the hazardous chemicals in each work area, the means the employer will use to inform employees of the hazards of non‑routine tasks (for example, the cleaning of reactor vessels), and the hazards associated with chemicals in unlabeled pipes. If the workplace has multiple employers on‑site (for example, a construction site), the rule requires these employers to ensure that information regarding hazards and protective measures be made available to the other employers on‑site, where appropriate.

The written program does not have to be lengthy or complicated, and some employers may be able to rely on existing hazard communication programs to comply with the above requirements. The written program must be available to employees, their designated representatives, the Assistant Secretary of Labor for Occupational Safety and Health, and the Director of the National Institute for Occupational Safety and Health (NIOSH).

Labels And Others Forms Of Warning

Chemical manufacturers, importers, and distributors must be sure that containers of hazardous chemicals leaving the workplace are labeled, tagged or marked with the identity of the chemicals, appropriate hazard warnings, and the name and address of the manufacturer or other responsible party.

In the workplace, each container must be labeled, tagged or marked with the identity of hazardous chemicals contained therein, and must show hazard warnings appropriate for employee protection. The hazard warning can be any type of message, words, pictures, or symbols that convey the hazards of the chemical(s) in the container. Labels must be legible, in English (plus other languages, if desired), and prominently displayed.

Exemptions to the requirement for in‑plant individual container labels are as follows:

· Employers can post signs or placards that convey the hazard information if there are a number of stationary containers within a work area that have similar contents and hazards.

· Employers can substitute various types of standard operating procedures, process sheets, batch tickets, blend tickets, and similar written materials for container labels on stationary process equipment if they contain the same information and are readily available to employees in the work area.

· Employers are not required to label portable containers into which hazardous chemicals are transferred from labeled containers and that are intended only for the immediate use of the employee who makes the transfer.

· Employers are not required to label pipes or piping systems.

Material Safety Data Sheets

Chemical manufacturers and importers must develop an MSDS for each hazardous chemical they produce or import, and must provide the MSDS automatically at the time of the initial shipment of a hazardous chemical to a downstream distributor or user. Distributors must also ensure that downstream employers are similarly provided an MSDS.

Each MSDS must be in English and include information regarding the specific chemical identity of the hazardous chemical(s) involved and the common names. In addition, information must be provided on the physical and chemical characteristics of the hazardous chemical; known acute and chronic health effects and related health information; exposure limits; whether the chemical is considered to be a carcinogen by NIP, IARC, or OSHA; precautionary measures; emergency and first‑aid procedures; and the identification of the organization responsible for preparing the sheet.

Copies of the MSDS for hazardous chemicals in a given work site are to be readily accessible to employees in that area. As a source of detailed information on hazards, they must be located close to workers, and readily available to them during each workshift.

A copy of the non‑mandatory MSDS form (OSHA 174) can be obtained from OSHA field offices.

List Of Hazardous Chemicals

Employers must prepare a list of all hazardous chemicals in the workplace. When the list is complete, it should be checked against the collected MSDS's that the employer has been sent. If there are hazardous chemicals used for which no MSDS has been received, the employer must write to the supplier, manufacturer, or importer to obtain the missing MSDS. If employers do not receive the MSDS within a reasonable period of time, they should contact the nearest OSHA office.

Employee Information And Training

Employers must establish a training and information program for employees exposed to hazardous chemicals in their work area at the time of initial assignment and whenever a new hazard is introduced into their work area.

Information

At a minimum, the discussion topics must include the following:

· The existence of the hazard communication standard and the requirements of the standard.

· The components of the hazard communication program in the employees' workplaces.

· Operations in work areas where hazardous chemicals are present.

· Where the employer will keep the written hazard evaluation procedures, communications program, lists of hazardous chemicals, and the required MSDS forms.

Training

The employee training plan must consist of the following elements:

· How the hazard communication program is implemented in that workplace, how to read and interpret information on labels and the MSDS, and how employees can obtain and use the available hazard information.

· The hazards of the chemicals in the work area. (The hazards may be discussed by individual chemical or by hazard categories such as flammability.)

· Measures employees can take to protect themselves from the hazards.

· Specific procedures put into effect by the employer to provide protection such as engineering controls, work practices, and the use of personal protective equipment (PPE).

· Methods and observations, such as visual appearance or smell, workers can use to detect the presence of a hazardous chemical to which they may be exposed.

Trade Secrets

 "Trade Secrets" is something that gives an employer an opportunity to obtain an advantage over competitors who do not know about the trade secret or who do not use it. For example, a trade secret may be a confidential device, pattern, information, or chemical make‑up. Chemical industry trade secrets are generally formulas, process data, or a "specific chemical identity." The latter is the type of trade secret information referred to in the hazard communication standard. The term includes the chemical name, the Chemical Abstracts Services (CAS) Registry Number, or any other specific information that reveals the precise designation. It does not include common names.

The standard strikes a balance between the need to protect exposed employees and the employer's need to maintain the confidentiality of a bonafide trade secret. This is achieved by providing for limited disclosure to health professionals who are furnishing medical or other occupational health services to exposed employees, employees and their designated representatives, under specified conditions of need and confidentiality.

Medical Emergency

The chemical manufacturer, importer, or employer must immediately disclose the specific chemical identity of a hazardous chemical to a treating physician or nurse when the information is needed for proper emergency or first‑aid treatment. As soon as circumstances permit, the chemical manufacturer, importer, or employer may obtain a written statement of need and a confidentiality agreement.

Under the contingency described here, the treating physician or nurse has the ultimate responsibility for determining that a medical emergency exists. At the time of the emergency, the professional judgement of the physician or nurse regarding the situation must form the basis for triggering the immediate disclosure requirement. Because the chemical manufacturer, importer, or employer can demand a written statement of need and a confidentiality agreement to be completed after the emergency is abated, further disclosure of the trade secret can be effectively controlled.

The health professional, employee, or designated representative must also specify why alternative information is insufficient. The request for information must explain in detail why disclosure of the specific chemical identity is essential, and include the procedures to be used to protect the confidentiality of the information. It must include an agreement not to use the information for any purpose other than the health need stated or to release it under any circumstances, except to OSHA.

The standard further describes in detail the steps that will be followed in the event that an employer decides not to disclose the specific chemical identity requested by the health professional, employee, or designated representative.
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